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THOMAS D. WATTS v. THOMAS SCOTT. 
From Orange. 


The act of 1802, ch. 29, regulating the town of Hillsboro, enables the 
treasurer of the corporation to sue, in his own name, for penalties 
incurred under the by-laws authorized by that act, as well as for 
those incurred under the act itself. 


Tue plaintiff, as treasurer of the town of Hillsboro, war- 
ranted the defendant for a penalty incurred by the breach of 
an ordinance passed by the commissioners in 1822. 

In the Superior Court, on the last circuit, the plaintiff relied 
upon the 5th section of the act of 1802, ch. 29, entitled “An 
act for the better regulation of the town of Hillsboro,” which 
section is as follows: “And be it further enacted, that the com- 
missioners of said town shall hereafter appoint a treasurer, 
who, etc.; and it shall be the duty of said treasurer, in his own 
name, to sue for and recover all forfeitures which shall accrue 
under this or any other act heretofore passed and in force for 
the regulation of said town”; and contended that under it he 
was entitled to maintain the present action in his own name. 

His Honor, Judge Strange, being of a different opinion, non- 
suited the plaintiff, who appealed to this Court. 


No counsel appeared for the plaintiff. (292) 
Badger for the defendant. 


Hatt, J. The by-law under which the penalty in question 
is claimed is not stated in the case, but we are told that the 
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plaintiff founds his right to sue for it under the 5th section of 
the act of 1802, ch. 29. *That section declares that “it shall be 
the duty of said treasurer, in his own name, to sue for and 
recover all forfeitures which shall accrue under this or any 
other act heretofore passed.” 

Now, the penalty sought to be recovered is not a penalty 
accruing for a direct breach of the act itself, as where the con- 
stable refuses to execute a warrant or process directed to him 
from the magistrate of police; but I think, by a liberal con- 
struction, it is a penalty accruing under the act. If the com- 
missioners are authorized to make by-laws (which is not dis- 
puted), no doubt penalties are imposed for a breach of them, 
and such penalties indirectly accrue under the provisions of 
the act which gave the power of imposing them, although they 
accrued directly under the by-law. No inconvenience can result 
from this construction of the act. The case is substantially 
within its meaning. I therefore think the nonsuit should be 
set aside and a new trial granted. 

Per Curiam. Judgment reversed, and new trial granted. 


Cited: Comrs. v. Capehart, 71 N. C., 156. 








WILLIAM BRITTAIN, executor of STEPHEN BROWN, v. 
THOMAS G. JOHNSON. 


From Northampton. 


The rule respecting notice to indorsers varies with the pursuits of the 
parties. The same strictness is not required between farmers 
resident in the country as between merchants resident in towns. 
In the first case, what is due diligence must be left to the jury 
under the direction of the court. 


THs was an action commenced before a justice of the peace 
against the defendant, as indorser of a single bond, dated 13 
February, 1825, and payable one day after date. The indorse- 
ment was stated to be for value received of the plaintiff’s testa- 
tor, and was dated 16 February, 1825. In the trial before 
Ruffin, J., it was in evidence that the obligor, the plaintiff’s 
testator, and the defendant were all farmers; that the obligor 
and the defendant lived together, and that the plaintiff’s testator 
resided in the same county, about seven miles from them. On 
the Saturday before the last Sunday in February, 1825, or on 
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the Sunday next before the last (which day was positively 
proved), the plaintiff’s testator made a demand on the obligor, 
who refused to pay the bond. Notice of this was given to the 
defendant on the next day, and he requested that the obligor 
might be pushed. On the next Monday a warrant was taken 
out against both the obligor and the defendant; the constable 
was directed to serve it on the obligor, and notify the defendant 
of the fact, and, if he did not then take up the bond, to execute 
it on him also. The defendant refused to pay the amount due 
on the bond, and was warranted. On the day of trial a justice 
could not be had, and the warrant was discontinued. 

Afterwards the present warrant was sued out against the 
defendant alone, the obligor having absconded. 

The presiding judge instructed the jury that if they (294) 
believed the testimony, the plaintiff was in law entitled 
to recover. A verdict being returned according to the charge, 
the/ defendant appealed. 

At the last June term the cause was submitted by Hogg for 
the plaintiff, no counsel appearing for the defendant. Cur. adv. 
vult, 


Taytor, C. J. Where the parties all reside in the same 
town, and are engaged in mercantile pursuits, or have transac- 
tions with a bank, there is a common understanding that the 
demand upon the maker must be made without delay, and 
notice promptly given to the indorser. The application of the 
strict rule to persons so situated can seldom be productive of 
injustice, and this Court has considered itself warranted in 
requiring the utmost diligence under such circumstances. But 
the existence of such a rule amongst farmers living on their 
plantations has never been recognized, and could not operate 
without manifest wrong. It would be unreasonable to require 
that a person in the country, receiving an indorsed note, should 
neglect the concerns of his plantation to attend solely to that 
particular business. He -usually calculates on meeting the 
maker on the next occasion which calls the citizens together—a 
muster, a sale, or a court—and then making a demand without 
neglecting other affairs; and in this arrangement there seems 
to be a tacit acquiescence. 

Though it may be inconvenient to have several rules, appli- 
cable to different classes of persons, it is confessedly more so to 
have one applied to all, which is wholly unsuited to the habits, 
transactions, and experience of the greater number. It is im- 
possible to lay down a rule in the abstract which is equally just 
in its bearing on all persons to be affected by it; it must depend 
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(295) upon the circumstances of the case, and must be deter- 
mined by the jury, under the directions of the court. 
I think the facts of the case are such as amount in law 
to reasonable diligence, considered in relation to the pursuits 
and the residence of the parties respectively, and that there 
was no error in the charge of the court. 
Per Curtam. Judgment affirmed. 


Approved: Ward v. Ely, 372, post; Bank v. Bradley, 117 
N. ©., 530, 








Den ex dem. of JONATHAN S. TAYLOE and another v. FEN and 
_DAVID GASKINS. 


From Bertie. 


A sale made by the sheriff on the return day of the 7. fa. is good. 


EsEecTMENT, and on the trial the case was that the lessors of 
the plaintiff claimed the premises under a deed from the sheriff 
of Bertie. The judgment and execution were regular, but the 
sale was made by the sheriff on the second Monday of August, 
1825, which was the return day of the writ. 

His Honor, Judge Martin, instructed the jury that the sale 
was good in law. A verdict being returned for the plaintiff, the 
defendant appealed. 


Hogg for the appellant. 
No counsel for the plaintiff. 


Taytor, C. J. The lessors of the plaintiff claim title under 

a sheriff’s sale, made on the day the -fi. fa. was returnable; and 
the only question in the case is whether such a sale is legal. It 
has been repeatedly decided that the sheriff may lawfully exe- 
cute an execution on the day it is returnable. As to chattels, 
if he levy before, he may sell after the return day; and as to 
land, a sale on the day is unquestionably valid. The 

(296) general rule is explicitly stated in 1 Salk., 321, and the 
cases there cited. The case cited for the defendant from 

4 Hawks was where the sale took place more than a year after 
the teste of the execution, and without a venditioni exponas ; 
where the writ has never been returned and the indorsement of 


184 





N.C.] DECEMBER TERM, 1827. 





GALLOWAY v. YATES. 





the levy made under questionable circumstances, being after the 
sale. There the execution was dead in law; here it was in full 
vigor. 

The judgment should be affirmed. 


Hatt, J. The question made in this case is whether the 
sheriff can legally sell lands on the first day of the term to 
which tlie execution is returnable. Against it is cited Barden v. 
McKinne, 11 N. C., 279. In that case the sheriff sold about 
two years after the execution was returnable, and without any 
new execution. But this question is put at rest by the judg- 
ment given in Lamer v. Stone, 8 N. C., 329. It is there stated 
to be the daily practice, and no inconvenience has been expe- 
rienced from it. It is often done at the importunity of defend- 
ants, to give them the longest possible time to raise the money. 

The rule for a new trial must be discharged. 

Per Curtam. Judgment affirmed. 








Doe ex dem. of HOSEA GALLOWAY et al. v. ROE and 
PETER YATES. 


From Beaufort. 


The probate of a will, under Laws 1784, sec. 5, is good, if the place of 
its deposit be proved by one witness only. 


EsrctMeEnt, tried before Donnell, J., on the last Fall Circuit. 
The lessors of the plaintiff claimed by descent from Thomas 
Yates; the defendant, as his devisee; and the only question 
was whether the will was properly proved. The jury returned 
a special verdict, the material fact of which was the 
probate of the will of Thomas Yates, which was as fol- (297) 
lows: “Michael Hill, George Hill, and Terence Delany, 
being introduced to prove the same, who being duly swdrn, 
Michael Hill declared on oath that he was well acquainted with 
the handwriting of Thomas Yates, deceased; that he verily 
believed the paper purporting to be the will and testament of 
said Thomas Yates was in the proper handwriting, as also the 
signature of said Thomas Yates; that after the death of said 
Thomas Yates he was at the house of said Thomas Yates, and 
Rachel Yates, the widow of said deceased, brought the will to 
him, taking it out of a chest in which he believes the deceased 
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usually kept his valuable papers.” The other two witnesses 
only deposed to the handwriting of the testator, and said noth- 
ing of the place in which the paper was found. If the will 
was sufficiently proved, the verdict was to be entered for the 
defendant; if not, for the lessors of the plaintiffs. 

Upon this verdict his Honor, the presiding judge, gave judg- 
ment for the defendant, from which the lessors of the plantiff 
appealed. 


Gaston and Hogg for the lessors of the plaintiff. 
Badger for the defendant. 


Hatt, J. It appears to me that the judgment given in the 
Superior Court upon the special verdict was correct. 

The act of 1824, Rev., ch. 225, requires that the signature 
and handwriting of the testator should be proved by three wit- 
nesses. Here this has been done. The other circumstances 
attending the probate, such as with whom the will was deposited 
for safe-keeping, or where it was found, are left by the act to 
be established by the same evidence that is ordinarily used in 

other cases. To establish these, three witnesses are not 
(298) indispensable; the testimony offered was relevant and 

proper, and, if believed, sufficient to authorize the pro- 
bate. 

I therefore think the judgment of the Superior Court should 
be affirmed. 

Per Curtam. Judgment affirmed. 





JOHN ANDERSON and another v. ALFRED M. HUNT and ADAM 
HAWKINS. 
From Franklin, 


1. Laws 1817 and 1820 (chapters 937 and 1046), requiring joint suits 
to he brought against the obligor and indorsers of bonds, etc., 
do not prevent the defendant from demanding separate trials. 


2. Application for separate trials should be made at an early stage 


in the cause. . 
8. An application made after the cause was called, rejected, as too 
late. 


Dest upon the single bond of the defendant Hunt, payable 
to the defendant Hawkins, and by him assigned to the plain- 
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tiffs. The action was commenced in the county court on 28 
May, 1822. At June term following the defendants jointly 
pleaded “payment and a set-off,” to which there was a replica- 
tion to the contrary. At the next term, viz., at September, 1822, 
leave was given the defendants to amend their pleas, when 
Hunt pleaded the general issue, and specially that the bond 
was given upon a gambling consideration. At the same time. 
the defendant Hawkins also pleaded the general issue. The 
plaintiffs obtained a verdict in the county court upon the issues 
made by the pleas, from which the defendants appealed. 

In the Superior Court, before a trial, had at Spring Term, 
1822, the defendant Hunt filed an affidavit alleging that he 
had no means of establishing his defense, under the statute 
against gambling, but from the testimony of his codefendant ; 
that he had filed a bill in equity for a discovery, and 
that the defendant Hawkins had not answered it. The (299) 
cause stood for trial until Spring Term, 1827, when, 
before Ruffin, J., after the cause was called, and before the jury 
was charged, it was moved on the part of the defendant Hunt 
that the trial should be severed and the jury charged with the 
case as to one of the defendants only at a time. This motion 
was supported on the ground that the act authorizing makers 
and indorsers to be sued jointly was intended for their protec- 
tion, that the demands were in their nature severable, although 
a joint’ remedy was given, and the statute was not passed to 
deprive the defendants of any advantage which they had before 
its enactment. The counsel avowed the object of the motion, 
which was to enable the defendant Hunt to establish his plea 
by the testimony of the defendant Hawkins. His Honor 
acquiesced in the reasoning of the defendant’s counsel, but 
thought that the motion was made at too late a period—the 
appearance term, or some early stage in the cause, being the 
proper time. The motion was therefore disallowed. 

The jury returned a verdict for the plaintiffs against the 
defendant Hunt, and found for the defendant Hawkins upon 
the. general issue. Whereupon the defendant Hunt appealed. 


Badger and W. H. Haywood for the plaintiffs. 
Seawell for the defendant. 


Taytor, C. J. I am of opinion that the decision of the 
Superior Court was correct, under the circumstances of the 
case, and is shown to be so by the reasoning of the judge who 
tried the cause. To this it may be added that if the motion 
had been made at an earlier stage of the cause it would have 
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(300) enabled the plaintiff to meet the testimony of Haw- 
kins with counter evidence, if it existed—a prepara- 
tion he could not make when the severance was made immedi- 
ately before the trial. It is much more likely that justice 
should be duly administered, when the plaintiff was apprised 
in time that one defendant was severed in order that he may be 
a witness, than that the trial should immediately follow the 
severance. It depends, after all, upon the exercise of a sound 
discretion in the court, as to the time when the motion should 
be made; and though the claim to sever may be founded on 
right, since the law was introduced for the benefit of drawers 
.and indorsers, yet some limitation in point of time musi be 
settled in practice, as to the time of moving it. 
Per Curtam. Judgment affirmed. 








SAMUEL GREENLEE v. JOHN B. TATE and others, heirs of 
WILLIAM TATE. 


From Burke. 


It is fraudulent in law for the grantee to survey his owp entry. 
Therefore, when this fact was found by the jury, and further that 
the survey was fairly made, it was held that the grant must be 
vacated. 


Tus was a petition to vacate a grant. From the petition it 
appeared that the grant to the ancestor of the defendants issued 
in November, 1802; that in July, 1820, a grant for a part of 
the same land issued to the plaintiff. The petition charged 
that William Tate, the grantee in the first grant, surveyed and 
located his warrant of survey himself. 

From the petition and answer the following issues were made 
up and submitted to a jury: 

1. Was the land surveyed according to law, and were the 
chain carriers sworn ? 

2. Did William Tate, enterer and grantee, survey for him- 

self ? P 
(301) 3. Did William Tate lay before the county surveyor 
the survey made by him, and was the same ratified and 
signed by the county surveyor? 

4. Was there any fraud in surveying the land or in obtain- 

ing the grant which issued to William Tate? 
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The jury being instructed by his Honor, Judge Strange, that 
it was not fraudulent per se for the grantee to survey his own 
entry, found: 

1. That the land was surveyed according to law, and that the 
chain carriers were sworn. 

2. That William Tate, enterer and grantee, surveyed for him- 
self. 

3. That William Tate did lay before the county surveyor 
the survey made by him, and that the same was ratified and 
signed by the county surveyor. 

4. That there was no fraud in surveying the land or in 
obtaining the grant which issued to William Tate. 

Upon this verdict judgment was rendered for the defendants, 
from which the plaintiffs appealed. 


Attorney-General and Devereux for the plaintiff. 
Wilson contra. 


Hatt, J. The question in this case lies within narrow limits. 
It turns upon the fact that the land in controversy was sur- 
veyed by the ancestor of the defendants, who entered it, and to 
whom a grant issued. 

The principle which must decide this case against the defend- 
ants was established in Avery v. Walker. It is there estab- 
lished that no deputy surveyor shall be permitted to survey 
land for himself, and to that case I refer, instead of repeating 
the reasons there given in support of this position. The grant 
must be vacated. 

Per Curtam. Judgment reversed, and judgment for the 
plaintiff. 


Approved: Crow v. Howland, 15 N. C., 417. 
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MOSES D. SMITH et ux. v. JAMES YEATES. 
From Hertford. 


1. The act of 1806, requiring gifts of slaves to be authenticated by 
writing, cannot be evaded by a fictitious sale; therefore, where the 
donor gave the donee the purchase money, and then sold and de- 
livered the slave, receiving back the money, this was held to be 
a gift, and void without a deed. 


2. It seems that a writing conveying a slave is void as a bill of sale, 
or a deed of gift, unless attested by a subscribing witness. 


38. It also seems that the sale and delivery of a slave is good without 
a bill of sale, notwithstanding the act of 1821. 


Dertinve for negro Tony, tried before his Honor, Judge Mar- 
tin, on the last circuit. On the trial the plaintiff offered in evi- 
dence the following paper, which was proved and registered: 


“Received of Mariana Lewis ten dollars in cash, it being for 


a certain negro boy Tony, 18 May, 1822. 
“JAMES JOHNSON.” 


The wife of Johnson proved that Mariana Lewis, who after- 
wards intermarried with the plaintiff, resided with her at the 
house of her husband; that before the date of the instrument 
she had heard Johnson express an intention of giving Tony to 
Mariana. That on 18 May, 1822, Johnson repeated his decla- 
ration, but observed that he could not give the negro unless 
some money was paid him by Mariana, and said if she would 
give him $10 Tony should be hers. Mariana replied that she 
had not the money. He told her that she could borrow it of 
his wife. The money was accordingly produced by the witness, 
and handed to Mariana, who gave it to Johnson, upon which 
he wrote the instrument and delivered it, the boy being present. 

The defendant claimed title under the will of Johnson, of a 
subsequent date. 

His Honor instructed the jury that to constitute a valid bill 
of sale the instrument must contain some words showing an 

intention of passing the property. That if the writing 
(303) was not a good bill of sale, they were to inquire from 

the evidence whether there had been a sale and an actual 
delivery. If there had been a sale, accompanied with a deliv- 
ery, the property in the slave passed, notwithstanding the act 
of 1821, although there was no bill of sale. And that lending 
or even giving the money, by Johnson’s wife, would not invali- 
date an actual sale accompanied by a delivery. 
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The counsel for the defendant moved the judge to instruct 
the jury that if they thought the $10 was not in fact lent or 
given by Johnson to Mariana, and that he did not mean to 
give her credit for the amount, but furnished them to her, and 
received them back, merely colorable, and to make a gift, under 
the pretense and form of sale, that the property did not pass. 

The judge declined giving such instructions, and the jury 
returned a verdict for the plaintiff, whereupon the defendant 
appealed. 


Hogg for the defendant. 
No counsel for the plaintiff. 


Hatt, J. With respect to the act of 1821, concerning the 
sale of slaves, accompanied with a delivery, the inclination of 
my mind is with the judge below. I also agree with him that the 
receipt is inoperative as a bill of sale, if for no other reason, 
because it has no subscribing witnesses to it (Rev., ch. 225) ; 
for the same reason it cannot be supported as a deed of gift 
(Rev., ch. 701). The question then is, Was there a sale 
and delivery of the negro in dispute? (304) 

The receipt is evidence that the $10 was paid, but the 
circumstances attending the payment are before us. From 
them it appears there was in fact no payment made by the 
plaintiff. The money was in reality paid by Johnson to him- 
self; so that, although the jury found a delivery, the payment 
did not amount to such a consideration as to make it a sale of 
the slave. If, then, there was a delivery, but upon no con- 
sideration, it was a gift; but that, by the act of 1806 (Rev., ch. 
704), is void, because not authenticated by deed. A sale, com- 
pleted by delivery, requires no such evidence. Disguise this 
case as you will, it is only a gift. If it is considered as a sale, 
the act of 1806 may be evaded, by consideration of a pepper- 
corn. 

I think there should be a new trial. 

Per Curtam. Judgment reversed. 
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WILLIAM DAVIDSON, administrator of ARCHIBALD FREW, v. 
JAMES COWAN. 







From Mecklenburg. 





1. A sheriff should not be permitted to amend his return, to the injury 
of strangers to the record, and this especially after the lapse of 
sixteen years. 

2. But when on a rule obtained he was directed to amend: Held, 

that the opposite party could not appeal from the order. 








Tue plaintiff, on the Spring Circuit of 1827, obtained a rule 
upon the defendant to show why a former sheriff of Mecklen- 
burg should not amend his return to a writ of fiert facias against 
one David Cowan, which issued on 21 June, 1810, and was 
returnable to the ensuing term of the Superior Court for that 
county. 

Upon cause being shown, the facts were that the writ came 
to the hands of the sheriff on 4 October, 1810, who levied it 

upon sundry negroes, but neglected to indorse a return 
(305) of the levy. Before the next term of the court the 

defendant in the execution died, an alias fieri facias 
issued, the teste of which overreached the time of his death. 
Under this writ the negroes were sold by the sheriff, and the 
plaintiff’s intestate became the purchaser. In 1821 the same 
negroes came to the possession of the defendant in the rule, 
who claimed under the widow of David Cowan. 

An action of detinue was pending between the parties to the 
rule, in which the plaintiff sought to recover the negroes of 
the defendant, and the object in obtaining the rule was to enable 
the present plaintiff to use the return, now sought to be made, 
as evidence of that action. 

His Honor, Judge Strange, made the rule absolute, where- 
upon the defendant appealed. 


























Gaston for the appellant. 
Wilson contra. 4 


Hatt, J. I think the proceeding in the Superior Court was 
irregular, because an alteration was suffered to be made in a 
record at the instance of one who was not a party to it and 
whose right might be affected by it. Besides, the alteration, 
at this distance of time, may injure the rights of third persons, 
held under the record as it originally stood. This seems to be 
| the object now in view; for as the negroes were not levied upon, 
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as appears by the sheriff’s return, under the execution which 
issued in 1810, but were sold under that which issued in 1811, 
after the death of David Cowan, it is intended by the 
proposed alteration to validate that sale, and of course (306) 
to affect the title of James Cowan to the same property, 
acquired in 1821, under Ann Cowan. Be this as it may, I 
think the court erred in permitting the alteration to be made. 
This case, however, is similar to that of Carter v. Graves, ante, 
74, and the appeal cannot be considered as taken from a regu- 
lar proceeding in the court below; it must, therefore, be dis- 
missed, but the appellant is not bound to pay costs to the ap- 
pellee. 

Per Curtam. Appeal dismissed, each party to pay his own 
costs. 


Approved: Williams v. Sharpe, 70 N. C., 582; Williams v. 
Weaver, 101 N. C., 1. 








SNODE B. CARRAWAY v. ABNER BURBANK. 
From Washington. 


An act of ownership over personal property, inconsistent with the 
rights of others, is a conversion. Therefore, where an admin- 
istrator exposes property of his.intestate at public sale, and 
buys it in himself, this is a conversion as to persons having a 
title to the property. 


Trover for a horse, and on the trial before Martin, J., the 
facts were that the horse belonged to the plaintiff, who sold 
him to one Coakley, upon condition that if the money was not 
paid by a specified time that the title should return to the 
plaintiff. Before the day of payment Coakley died, and ad- 
ministration upon his estate was committed to the defendant, 
who set up the horse at public vendue, and bought it himself. 
There was some contradiction in the testimony as to the char- 
acter of the sale to Coakley, upon which it is not material to 
remark. His Honor instructed the jury that if they believed 
the evidence of the sale by the defendant, and the purchase by 
himself, it did not, in law, amount to a conversion; that the 
plaintiff should have proved a demand of the horse and 
a refusal to deliver on the part of the defendant, which (307) 
would have been evidence of a conversion. The jury 
returned a verdict for the defendant, and the plaintiff appealed. 
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Gaston and Devereux for the defendant. 
No counsel for the plaintiff. 


Henverson, J. Conversion is an act of ownership, exercised 
over the personal chattel of another, inconsistent with the 
owner’s right. It must be an act; bare words will not do. 
Words, however, may qualify an act, and show its character. 
A refusal to deliver upon demand is not the conversion; but it 
is the possession afterwards which is qualified by the refusal, 
and shown to be adverse after the right to possess is put at an 
end by the demand of the owner. Putting up this horse for sale 
as the property of his intestate by the defendant, although he 
bid him in himself, is an unequivocal act showing the nature 
of his possession, and declaring it to be adverse to the right of 
the owner. A demand is not required to give the defendant 
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an opportunity of avoiding a suit, by delivering up the property 4 
in dispute; but to put an end to the defendant’s right to pos- 
sess, which before might be lawful, as in the case of a finder or , 
of the owner’s bailee. The detention afterwards is the conver- ‘2 






sion. And if before the demand possession is wrongfully parted 
with, this is itself a conversion. Or the defendant may be con- 
cluded by his wrongful act from setting up as a defense his : 
want of possession at the time of the demand. 
There must be a new trial. 


Hatt, J. Whether the sale by the plaintiff to the defend- 
ant’s intestate was conditional or whether it was absolute, and 
time given to pay the purchase money, was properly left to the 

jury. As to the second question, relating to the sale of 
(308) the horse, which is relied on as a conversion: if the 

horse had been purchased by a third person, and thé 
money paid to the defendant, or if the money had not been 
paid, it would have amounted to a conversion, as it would have 
been an exercise of ownership over him. As to this question, 
the fact that the defendant became the purchaser can make no 
difference; he thereby evinced his intention to become the 
owner. 

It is said in Bacon’s Abridg. (Trover B.) that every disposi- 
tion of property as a man’s own is a conversion. If one dis- 
pose of another’s property for the benefit of a third person, this 
is a conversion. If a person intrusted with another’s goods 
places them in the hands of a third person, contrary to orders, 
it isa conversion. Syds v. Hay, 4 Term, 260. Every unlawful 
intermeddling with the goods of another, and exercising acts 
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of ownership over them, is a conversion. I therefore think the 
rule for a new trial should be made absolute. 


Tartor, ©. J. It is not necessary to prove a demand and 
refusal, where the plaintiff can show an actual conversion. If ° 
a person purchase another’s goods, from one having no right 
to sell them, and takes them into possession, it is assuming upon 
himself the property and right of disposing of another’s goods, 
and amounts to a conversion. The defendant’s possession and 
claim were adverse to the plaintiff’s right; and the possessing 
himself of the horse under such circumstances constitutes the 
cause of action. There should be a new trial. 

Per Curiam. Judgment reversed, and a new trial granted. 


Approved: Rhea v. Deaver, 85 N. C., 337; University v. 
Bank, 96 N. C., 280; Smith v. Young, 109 N. C., 227; Smith 
v. Durham, 127 N. C., 419. 




















(309) 






PETER 0. PICOT, administrator of LUKE LEGGET, v. THOMAS 
SANDERSON. 


From Washington. 


A delivery is essential to a gift. Where the obligee gives the obligor 
an order on his agent for the delivery of the bond, which was 
not obeyed, it was held, that the gift being incomplete, might be 
revoked, and that resuming the possession and bringing suit was 
a revocation. 


Dest upon the single bond of the defendant, payable to the 
plaintiff’s intestate. On the trial, before Martin, J., the jury 
returned a verdict for the plaintiff, subject to the opinion of 
the court upon the following facts: After the bond became due 
the plaintiff’s intestate voluntarily, and without consideration, 
drew an order on his agent, in whose hands the bond was placed 
for collection, directing him to deliver it up to the defendant. 
This direction was not obeyed by the agent, who, upon the 
obligee’s death, handed it to the plaintiff, by whom this action 
was brought. 

His Honor, thinking that these facts formed no bar to the 
action, judgment was entered for the plaintiff, from which the 
defendant appealed. 


Devereux for the defendant. 
No counsel for the plaintiff. 
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Henverson, J. The order for the delivery of the bond is 
clearly not good as a payment or satisfaction of the debt. It 
resembles more the gift of the bond itself; but this it cannot 
be, for want of a delivery, which is essential to a gift. With- 
out a delivery, the transaction is a mere contract or agreement 
to give, which, being without consideration, cannot be enforced. 
If the person on whom the order was drawn had delivered the 
bond, in pursuance of the order, before it was countermanded, 
the gift would have been complete. But the owner, or 
(310) his representative, might countermand it, which was 
done in the present case. 

The only authority I have seen which in any measure sup- 
ports a gift without delivery is taken from Brooke’s Abridg., 
Trespass, pl., 303. There it is said, if A, in London, the owner 
of goods which are in York, give them to B, and before B has 
obtained the actual possession a stranger take them, B may 
maintain trespass for them. If this be law, it is on the ground 
that the action is brought against a stranger, without any revo- 
cation on the part of the donor. 

The executor, by resuming the actual possession and bringing 
the present action, has clearly revoked the gift. Withers v. 
Lys, 3 Ser. Low., 9. 

Per Curtam. Judgment affirmed. 


Approved: Adams v. Hayes, 24 N. C., 361; Medlock v. 
Powell, 96 N. C., 499. 










































MATTHEW WHITAKER, administrator of LEVI H. McLEAN, v. 
CARY WHITAKER, executor of WILLIAM TAYLOR. 










From Halifaz. 


A slave hired out is a chose in the possession of the owner. There- 
| fore, when the slave of a feme sole was, before her marriage, 

hired for a year, and the husband died during the term, the 
property does not survive. to the wife, but vests in the personal 
representative of her husband. 












| Detrnve for a negro, and on the trial the jury found specially 
1 the following facts: The slave in question was the property 
] ’ of Elizabeth Whitaker, and was by her hired out for the year 
1825, she being of full age and unmarried. During the term 









Elizabeth intermarried with the defendant’s testator, who died 
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before its expiration. At the end of 1825 the slave came into 
possession of the widow, the former owner, who agreed with 
the defendant to pay hire for it, if in law it belonged to him. 
Elizabeth, the widow, was in possession of the slave un- 
der this agreement until she intermarried with the plain- (311) 
tiff’s intestate, who continued it until his death, when 
the defendant took the slave into his possession, claiming as 
executor of Taylor. 

Upon this verdict, his Honor, Judge Daniel, gave judgment 
for the plaintiff, and the defendant appealed. 


No counsel for either party. 


Henverson, J. This case depends upon the effect which a 
contract of hiring has upon the possession. If it divests the 
owner of the possession and places it in the person hiring, the 
thing hired ceases to be a chose in possession, and becomes a 
chose in action, and therefore does not pass absolutely, but 
sub modo only, from the wife to the husband, upon their inter- 
marriage. 

A contract of hiring is not a sale of the thing for the period 
of hiring; the property remains as it did before—it is a contract 
for the use of the thing hired. The hirer is a mere bailee, or 
locum tenens for the owner, and only holds the property for 
him. The general property draws to it the possession, as long 
as the occupant, or qualified owner, retains the occupancy. At 
any rate, the possession of the hirer is not a possession for him- 
self, for nothing is more common than the maxim that the pos- 
session of the bailee is that of the bailor; and hiring is a species 
of bailment. If the hirer possessed for himself, he could not 
possess for another, whose possession has continuance and is 
exclusive of his. He is called the qualified owner, not to ex- 
press his ownership, or that he has any part of the property, 
but for want of a proper term to express his interest in it. 

I therefore think the owner’s possession is not disturbed by 
the hiring; that the occupancy of the hirer is perfectly con- 
sistent with it, and therefore does not divest it; that the owner 
has such a possession that he may either sell or give the prop- 
erty. Of course, in the present case the marriage was 
a complete gift of the slave in question to the first hus- (312) 
band. For an inability to give, sell, or transfer is the 
reason why the marriage is not a perfect gift of the wife’s choses 
in action to the husband, they being incapable of a complete 
transfer, not for the reason generally given, that it is selling a 
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| 
i Per Curtam. Judgment reversed, and judgment for the de- : 
/ ; 
| 

















right of going to law, and thereby stirring up lawsuits, but 
because such things are not property, and property only is the 
subject of transfer. 







fendant. 







Approved: Granberry v. Mhoon, 458, post; Pettijohn v. 
Beasley, 15 N. C., 512; Carter v. Spencer, 29 N. C., 14. 












THOMAS O. DWYER v. HENRY G. CUTLER. 
From Hertford. 
















A single magistrate has no jurisdiction of actions founded upon a 
covenant of guaranty. 








Tuts action was originally commenced by a warrant, and was 
founded upon the following instrument: 








“T have this day transferred to Thomas O. Dwyer a note of . 
Arthur Lawrence for ninety-five dollars, dated the 30th day of ¥ 
August last, and payable the 5th of September, 1826, which note : 
I guarantee unto the said Thomas O. Dwyer, or his assigns, for 3 
value received. Witness my hand and seal, 12 October, 1826. 
“Henry G. Curier.” 













On the trial it was objected on the part of the defendant that 
a justice of the peace had no jurisdiction of the subject. The 
objection was overruled by his Honor, Judge Martin, and a ver- x 
dict being returned for the plaintiff, and judgment entered | 
accordingly, the defendant appealed. 

The case was submitted without argument by Gaston for the 
plaintiff. No counsel for the defendant. 








(313) Tayrtor, C. J. The act of 1820, extending the juris- 
diction of justices to $100, does not embrace this case. 
The words are, “bonds, notes, and liquidated accounts.” This 
is a guaranty under seal, on which the sole remedy is by an 
action of covenant, in which damages would be recovered for 
the nonperformance of the guaranty. 
It was certainly not the design of the act that magistrates 
should have jurisdiction of a case in which questions are likely 
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to arise which it would be difficult for them to settle. The 
construction of a guaranty, the extent of the obligation imposed 
by it, and the degree of diligence which, under the circumstances 
of the case, the plaintiff is bound to use, require the considera- 
tion of a jury, aided by a court qualified to instruct them. 
There ought to be a new trial. 

Per Curtam. Judgment reversed. 








THOMAS M. D. REID v. JOHN B. KELLY. 
From Moore. 


1. The records of the county courts cannot be collaterally impeached 
in the Superior Courts. Therefore, evidence offered to prove 
that a judgment of the county court, in another suit, was en- 
tered up in the vacation, without the order of the court, is inad- 
missible. 

2. Every court has power to correct its records; and in this respect 
the Superior Courts have an appellate jurisdiction to correct 
those of the county courts. 


Tuts was a special action on the case in which the plaintiff 
declared that he had brought an action of debt against one 
Flora Martin in the County Court of Moore; “that the defend- 
ant, being an attorney of that court, entered an appearance for 
the said Flora, and after the final adjournment of the court to 
which the writ was returned, and without the leave or order 
of the court, did falsely enter at the clerk’s office in the 
record of the said action between the plaintiff and the (314) 
said Flora a judgment of nonsuit, whereby, etc.” The 
defendant pleaded not guilty, and upon the issue made by that 
plea the cause was tried, before Ruffin, J., on the last Fall 
Circuit. 

The plaintiff offered in evidence the record of the cause 
between himself and Flora Martin in the county court, whereby 
it appeared that the defendant was the attorney of Flora, and 
that a judgment of nonsuit was entered because there was no 
appearance on behalf of the plaintiff. The judgment as the 
same was set forth in the record was regularly entered by the 
court during the term. The plaintiff offered to prove that in 
fact the judgment was not entered by the court, but that the 
entry thereof was made by the present defendant in the records 
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of the county court after the adjournment of the court, at the 
clerk’s office, when the rules were taken by the attorneys. The 
defendant objected to the admission of this testimony, because 
the county court is the exclusive judge of the correctness of its 
own records, and is alone conversant of its rules of practice in 
signing judgments of nonsuit, and taking other rules which 
are of course and which are usually entered at the clerk’s office. 

The presiding judge, acquiescing in the correctness of this 
reasoning, rejected the evidence. In submission to this opin- 
ion, the plaintiff suffered a nonsuit, which the judge refusing 
to set aside, he appealed. 


W. H. Haywood for the plaintiff. 
No counsel for the defendant. 


Henverson, J. I concur with the judge who tried this cause 
in the court below, and for the reasons given by him. 

The records of a court, by which I understand the memorial 
of the proceedings of a court of record upon a matter within 


its jurisdiction, when offered in evidence, either in the 
(315) same or any other court, cannot be impugned by counter 

evidence. The only question of fact to be examined into 
dehors itself, if any, is, Is the thing offered as a record a memo- 
rial of the judicial proceedings of the court as recognized by 
the court itself? If it is, there is an end to further inquiry as 
to. the facts it affirms; it is taken as verity itself. But this 
does not impeach the power of the court, upon proper proceed- 
ings instituted for that purpose, to examine into and ascertain 
how that which appears regularly upon their memorial came 
there; and if found to have been improperly placed there, to 
expunge it from their proceedings. This power, however, is 
confined to the court of which it purports to be a record. No 
other court possesses it (unless acting in an appellate capacity) ; 
not even the supreme over the most inferior court. Slocumb 
v. Anderson, 4 N. C., 466; Jones v. Zollicoffer, 9 N. C., 492; 
Austin v. Rodman, 8 N. C., 71; Tisdale v. Gandy, ib., 282. 

Per Curtam. Judgment affirmed. 


Approved: 8S. v. Reed,-18 N. C., 377; Galloway v. Mc- 
Keithan, 27 N. C., 12; Forbes v. Wiggins, 112 N. C., 125. 
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ELIZABETH PEARSON v. ALEXANDER NESBIT. 


From Rowan. 






The same person cannot be both plaintiff and defendant in the same 
cause. Where two executors confessed a judgment to a copart- 
nership, of which one of them was a member, it was held to be 
error in fact, and for it the judgment was reversed. 













Ricumonp Pearson appointed the present plaintiff and Jesse 
A. Pearson executor and executrix of his will. At the time of 
his death he was indebted to Alexander Nesbit & Co., which 
consisted of the present defendant and the same Jesse A. Pear- 
son, whom he had appointed one of his executors. 

A writ issued in the name of “A. Nesbit & Co.,” (316) 
plaintiff, against “Jesse A. Pearson and Elizabeth Pear- 
son, executor and executrix of Richmond Pearson,” defendants, 
returnable to Fall Term, 1820, of Rowan Superior Court, when 
judgment was confessed thereon by the defendants. Execution 
issued on this judgment, and was continued until Spring Term, 
1823, when a return of nulla bona testatoris was made. After 
the confession of the judgment (the case did not state when) 
Jesse A. Pearson died. A scire facias on the judgment issued 
at the instance of Nesbit, as surviving partner, to subject the 
present plaintiff de bonis propriis. 

At Fall Term, 1827, the present plaintiff, one of the original 
defendants, filed an affidavit stating that Jesse A. Pearson was 
both plaintiff and defendant in the first action; that she never 
had received any of the assets of Richmond Pearson, and moved 
(1) for a writ of error coram nobis; and if the matter assigned 
was not error, then (2) to set aside the judgment confessed by 
her and Jesse A. Pearson. The defendant pleaded (1) in nullo 
est erratum ; (2) that if there was error, it was waived by the 
confession of the judgment. 

On the last circuit, before his Honor, Judge Strange, an 
order in the alternative was made whereby the judgment was 
reversed for error, if error coram nobis was proper; but if not, 
then the judgment was vacated. Upon which Nesbit appealed. 






























Gaston for the plaintiff. 
No counsel for the defendant. 










Henverson, J. A suit at law is a contest between two par- 
ties in a court of justice, the one seeking and the other with- 
holding the thing in contest. The same individual cannot be 
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at the same time both the person seeking and the person with- 
holding; for it involves an absurdity that a person should seek 

from himself, or withhold from himself. Between a 
(317) corporation and the individuals composing it the identity 

does not exist, and the absurdity above stated is avoided; 
but where the same person is both plaintiff and defendant, in 
different rights, as for himself on the one side and as executor 
on the other, this absurdity is involved. When adversary 
rights, as creditor and executor, or debtor and executor, meet 
in the same individual, the law considers the contest as settled— 
at least as long as the union exists. As soon, therefore, as it 
appears to the court that the same individual is both plaintiff 
and defendant, any judgment entered up in the cause is, to say 
the least, erroneous, and should be reversed. 

I am not prepared to say whether a writ of error or a motion 
to vacate is the most proper mode of proceeding in this case; 
but I am satisfied that a writ of error is a proper remedy, 
although it may not be the only proper one. 

The judgment of the Superior Court reversing the original 
judgment must be affirmed. 

Per Curtram. Judgment of reversal affirmed. 


Approved: Justices v. Armstrong, 14 N. C., 284; Justices 
v. Bonner, ib., 289; Skinner v. Moore, 19 N. C., 188; Newsom 
v. Newsom, 26 N. C., 381; Keaton v. Banks, 32 N. C., 381; 
Sanders v. Bean, 44 N. C., 318; Arrowood v. Greenwood, 50 
N. C., 414; Eason v. Billups, 65 N. C., 216; England v. Garner, 
84 N. C., 212; Larkins v. Bullard, 88 N. C., 35; Bank v. 
Griffin, 107 N. C., 173. 





FREDERICK STEVELIE, administrator of LEWIS FERRILL, v. 
JAMES GREENLEE. 


From Burke. 


Where an administrator takés the book-debt oath and swears that 
the original entry is in the handwriting of a person who has not, 
after diligent inquiry, been heard of for seven years, and that 
he knows of no one who can prove his handwriting, the account 
was held to be sufficiently proved. 


AssumpsiT, commenced originally by warrant in September, 
1808, and tried on the last Fall Circuit, before Norwood, J. 
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On the trial the plaintiff produced the books of his intestate, 
and swore that he verily believed the account charged therein 
was just; that there were no witnesses within his knowl- 

edge who could prove the items charged; that he found (318) 
the books in the same condition in which they were then 
exhibited, and that he knew of no credits due the defendant. 
It appeared on his examination that the book was not in the 
handwriting of the intestate, but in that of two other persons. 
The plaintiff swore that he had made diligent inquiry for those 
persons, and had not heard of them for the last seven years, 
and that he knew of no person who could prove their hand- 
writing. 

His Honor instructed the jury that if they believed the evi- 
dence the account was sufficiently proved and the plaintiff enti- 
tled to a verdict. The jury found according to the charge, and 
the defendant appealed. 
















No counsel on either side. 


Hatt, J. The book-debt law does not require that the articles 
charged in the books of an intestate, put in evidence by executors 
or administrators, should be entered in his own handwriting. 
The administrator took the oath which the law required. He 
gave the best evidence which the nature of the case admitted of. 
It was a question altogether for the jury to decide on, and they 
have done so. The rule for a new trial should be discharged. 
Per Curtam. Judgment affirmed. 
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(319) 


ALPHA P. MOORE v. JAMES McNAIRY, executor of LUCY 
PEEBLES. 


From Guilford. 


In assumpsit, matter which arises after plea pleaded may be given in 
evidence under the general issue, in mitigation of damages; and 
where, if pleaded, it would bar the action, the plaintiff is only 
entitled to nominal damages. 







Assumpsit for work and labor done, commenced in the life- 
time of the testatrix, and upon her death the defendant was 
made a party. On the trial the will of Lucy Peebles was offered 
in evidence by the defendant, who contended that a bequest 
therein was accepted by the plaintiff in satisfaction of the 
claim. 
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There was no plea of this satisfaction puis darien continu- 
ance. Neither was the reading of the will objected to by the 
plaintiff. 

After a verdict for the defendant the plaintiff moved for a 
new trial because the will had been improperly read by the jury. 
Strange, J., who presided, discharged the rule, and the plaintiff 
appealed. 


No counsel for the plaintiff. 
Attorney-General and Devereux for the defendant. 


Henverson, J. As it does not appear upon the record 
whether the jury found that the defendant’s testator did not 
romise, or that she had promised, and satisfied the 
(320) demand by the legacy, we must necessarily examine if 
the evidence of satisfaction was properly received. There 
can be no doubt that the evidence of the oe if objected to, 
was improperly received. As a bar, or as a full defense, it 
should have been pleaded since the last continuance. But with- 
out such a plea, it was proper to lessen the damages; and if in 
full of the demand, the plaintiff would have been entitled to 
nominal damages, only as upon a default. Holland v. Jourdine, 
3 Ser. and Low., 5. Indeed, it is the general doctrine that in 
assumpstt payment or satisfaction since plea pleaded may be 
given in evidence, under the general issue, in mitigation of dam- 
ages, without resorting to a plea since the last continuance, 
which, if sustained, bars the action entirely. Should we grant 
a new trial it would be only because the plaintiff got nothing, 
when he was entitled to one cent; and that, too, not upon the 
merits, but from a mere omission in pleading. The defendant 
did not neglect to plead since the last continuance from design ; 
for since our act declaring that plea to be no waiver of those 
originally entered, he could have no motive in this design. 

But there is another ground upon which there can be no doubt. 
The objection, if made, was upon a mere matter of form. It 
was not made until after as full a trial was had as if that form 
had been complied with. Had the plaintiff succeeded, the trial 
would have availed him as much as if the necessary forms had 
been observed. After having one fair chance, by his own con- 
sent, he now wishes for another. If he were indulged, it would 
be too strong an inducement for parties to hold back, and, if 
unsuccessful, take another chance. I wish to be understood, not 
to refuse a new trial, because justice has been done, that is, jus- 
tice jo violation of the law, but for the reason in law above men- 
tioned. 

Per Curtam. Judgment affirmed. 
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(321) 


Den ex dem. of WINSTON J. McREE et al. vy. FEN and PHINEAS 
ALEXANDER.‘ 


From Mecklenburg. 


The saving clause of the act of 1715, ch. 2, preserves the right of one 
of several coheirs who is within the proviso, although the other 
ecoheirs are under no disability, and although they are barred. 
Therefore, in ejectment by three coheirs, upon a joint demise, 
two of whom were free from disability, but the other under 
coverture, judgment may be rendered against the plaintiff upon 
the title of those under no disability, and in his favor upon the 
title of the feme covert. 


EsectTMEnt on the joint demise of Winston J. McRee, David 
M. McRee, Isaac S. Henderson and Lucinda, his wife, and on 
the trial before Strange, J., the jury returned the following 
facts specially: That Winston J. McRee, David M. McRee, and 
Lucinda Henderson were the heirs at law of David McRee, who 
died intestate, seized of the premises in the declaration men- 
tioned ; that the lessors of the plaintiff were tenants in common 
of the land, and that no partition thereof ever has been made; 
that the defendant obtained a grant for the same land, ousted 
the lessors of the plaintiff, and kept possession for more than 
seven years before the commencement of the present action; 
that at the time of the ouster Winston and David M. McRee 
were under no disability, but that ‘Lucinda Henderson was and 
still is covert of Isaac S. Henderson, one of the lessors of the 
plaintiff. Upon this verdict his Honor gave judgment for the 
defendant, from which the lessors of the plaintiff appealed. 

The case was submitted without argument by Wilson for the 
lessors of the plaintiff. No counsel for the defendant. 


Taytor, C. J. The lessors of the plaintiff are tenants in 
common, claiming as heirs to McRee. Two of them were under 
no disability when their right of entry accrued; one was 
under the twofold disability of infancy and coverture. (322) 
More than seven years have elapsed since the right of 
entry accrued, and the question open on this record is, whether 
the right of entry of all, or any of them, is taken away by the 
act of 1715, ch. 2. By the third section of that act it is incum- 
bent on the lessors of the plaintiff to show that they had a right 
of entry when the action was brought. No person or persons 
shall enter or make claim but within seven years next after his, 
her, or their right or title descend or accrue; and in default 
thereof, such person not so entering or making default shall be 
utterly excluded or disabled from any entry or claim thereafter 
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to be made—3d section. The 4th section provides that if any 
person or persons that.is or hereafter shall be entitled to any 
right or claim of lands, tenements or hereditaments, shall be, at 
the time the said right or title first descended, accrued, come or 
fallen, within the age of twenty-one years, feme covert, etc., 
that then such person or persons shall and may, notwithstand- 
ing the said seven years be expired, commence his, her, or their 
suit, make his, her, or their entry, as he, she, or they might have 
done before this act, so as such person or persons shall, within 
three years next after full age, discoverture, ete. Each indi- 
vidual lessor might in this case have brought an ejectment to 
recover his own share, without the necessity of joining the other 
who was under disability; for as tenants in common, they hold 
by several titles, or by one title and several rights; and so 
strictly was this notion acted on that until a late decision in 
this Court it was held that tenants in common could not make 
a joint demise. But as the lease is a mere fiction and the action 
liberally construed, so that the possession which is recovered 
inures to each lessor according to his title, such effect should be 
given to the demise as the law warrants, otherwise the substance 
will be sacrificed to form. 
(323) Even the case of coparceners, who constitute but one 
heir, one may on her sole demise recover her own share; 
and so of the sole demise of a joint tenant to the plaintiff in eject- 
ment, for that severs the joint tenancy, and entitles to a recovery 
for the lessor’s proportion. Bowyer v. Judge, 11 East, 287. 
So where an estate descended to two coparceners, one of whom 
was under a disability and the other did not enter within the 
period prescribed by the statute, no doubt was suggested of the 
right of one who was under disability to recover. The only 
doubt was whether the disability of one did not preserve the 
right of the other. There were in that case, it is true, two 
counts, one upon a joint demise by the two coparceners, the 
other upon the sole demise of the one under disability, upon 
which latter one the judgment was entered up; but that was a 
mere form unconnected with the justice of the case. Langdon 
v. Rowlston, 2 Taunton, 441. 

As the only plea in this ease is the general issue, it is incum- 
bent on the claimants in the first instance to establish their 
right to the possession ; whatever operates as a bar to that right 
must apply distributively to each, and judgment rendered for 
those whose rights are preserved. 

The construction of the 9th section of the same act bars the 
remedy of all the plaintiffs who necessarily join in the action, 
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although some are under disability, for it is competent for those 
who are under no disability, as well as their duty, to take care 
of the rights of those who were unable to protect themselves; 
and for the other reason stated by the Court in Riden v. Frion, 
7 N. C., 577, that the grammatical construction of the words 
enforced such construction, since the words “person or persons” 
in the proviso meant where there is a single plaintiff he must 
be under a disability in order to come within the exception; or 
where there are several plaintiffs, they must all be under dis- 
ability. For these reasons I think Salesnent should be entered 
up for one-third part of the land, the share of the feme 

covert. (324) 


Henverson, J. In a joint action brought by several, where 
the defendant avails himself of the bar given to such action by 
the statute of limitations, all the plaintiffs must bring them- 
selves within some of the savings of the statute, otherwise the 
bar is not avoided. Riden v. Frion, 7 N. C., 577. The de- 
cisions on this point are uniform, as far as I know, and I shall 
not now inquire whether they are founded on the technical 
reason that, the action being joint, all or none of the plaintiffs 
must recover, otherwise the judgment does not pursue the writ 
and declaration; or whether on the very words of the statute. 
But I must say that the result is disgraceful to our system of 
jurisprudence, as it sacrifices the spirit of the proviso either to 
technical absurdity or to literal construction. But neither of 
these reasons can be brought to bear in this case. The action 
of ejectment eo nomine is not within the statute of limitations. 
It is true that the statute bars an entry, and that this action can- 
not be brought but by one who has the right of entry. The law, 
however, does not require a joint entry to be made; each may 
enter according to his estate or right. Where many have a 
joint right of entry, and one enters, his entry inures for the 
benefit of all; if there is a joint title, and some have lost and 
some have not lost their right of entry, he who enters does it for 
the benefit of those whose right of entry is enforcible. It follows 
that if all have lost the right of entry but the one who enters, 
he enters solely for his own benefit, and becomes tenant in com- 
mon with those who have acquired an estate in the land by pos- 
session or otherwise. But if after his entry those who have lost 
their right of entry recover their estates in a higher action, he 
becomes joint tenant, a coparcener, or tenant in common 
with them, according to the nature of their estates. (325) 

In this case there is nothing in the statute which 
prevents the feme covert, one of the lessors of the plaintiff, 
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from entering; and if her brothers and coheirs had not lost their 
right of entry, she entered for their benefit also, and they became 
by our law tenants in common. [If they had lost their right of 
entry, sie entered for her own benefit, and became tenant in 
common with the defendant, who had acquired an estate by 
possession, for tenants in common may hold their estates by 
different titles. The one may be wrongful and liable to be 
defeated, the other rightful and indefeasible. 

But if the plaintiff is driven from all other grounds, there is 
one on which she may rest her case. This action is not brought 
by several plaintiffs; it is brought by John Den, the lessee. He 
derives title, it is true, from three; but they are not the plain- 
tiffs, and if his lease from them or any of them is good it is suffi- 
cient. If there was a real lease and the lessee had been evicted, 
and had brought his ejectment, which is the appropriate remedy 
for the eviction of a termor, it would be no objection to his title 
that he claimed from three different persons. If the title of 
one of them was good for the whole, he would recover the whole. 
If the title of one was good for a part, and that of the others 
bad for the whole, he would recover that part. The lessor of 
the plaintiff does not lose by the fiction of the lease; and the 
question on the trial is, Could the lessors, or any of them, make 
a valid lease; that is, had they, or any of them, a right of entry 
to the whole or to any part; and if to a part, what part? In 
the case of a real lease, the lessee might set up a title under any 
number of different lessors, from whom he actually claimed the 
estate, however adverse their claims might be. But in the case 
of a fictitious lease, as that is a proceeding by leave, under the 
sanction of the court, demises from many persons, claiming 
differently, would not be permitted, because it would make the 

case too complicated for fair and easy investigation. But 
(326) in a real lease, where the party actually sets up title from 

many different persons, however complicated and various 
their titles may be, I do not perceive how the court could inter- 
fere and confine him to any one or more of those titles; he must 
be permitted, if he can, to show it from any source. 

I therefore think that the judge erred in saying that there 
should be judgment for the defendant, and that all the lessors 
of the plaintiff were barred of an entry unless all were within 
some of the savings of the-statute. 

Per Curtam. Judgment affirmed. 


Approved: Caldwell v. Black, 27 N. C.. 463; Holland v. 
Crow, 34 N. C.. 275; Williams v. Lanier, 44 N. C., 30; Johnson 
v. Prairie, 91 N. C., 159; Cameron v. Hicks, 141 N. C., 35. 
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JAMES Y. JONES v. JOHN DUNN. 
From Wake. 


A sheriff is not bound to take notice that the defendant in a ca. sa. 
is not entitled to the benefit of the act of 1822; and where, with- 
out actual notice that the contract on which the action was 
brought was made before 1 May, 1823, on executing a ca. sa., he 

took bond pursuant to that act, it was held not to be an escape. 


Dest for an escape, in which the following case agreed was 
made up by the counsel : 

The plaintiff was a resident of Virginia, and there in Septem- 
ber, 1823, obtained a judgment against one Delony, for his debt, 
with interest from 10 April, 1821. Upon this judgment suit was 
brought against Delony in the County Court of Wake, and at 
August Term, 1825, judgment was obtained and a ca. sa. issued, 
which came to the hands of a deputy of the defendant on 31 
July, 1826. Delony was arrested on this ca. sa. and thereupon 
gave bond for his appearance at the next term of the county 
court, pursuant to the act of 1822, when the defendant by his 
deputy permitted him to go at large. At the time of the arrest 
and discharge of Delony neither the sheriff nor his deputy 
had actual notice of the facts above stated, except so far (327) 
as they were recited in the execution, which commanded 
the sheriff “to take the body, ete., to satisfy and pay the sum, 
ete., with interest from 16 August, 1825.” The attorney of the 
plaintiff, whose name was indorsed on the execution, resided in 
the city of Raleigh at the time of the arrest, and was so known 
to reside both to the sheriff and his deputy, neither .of whom 
applied to him for instruction. . 

Upon this case his Honor, Judge Daniel, gave judgment for 
the defendant, from which the plaintiff appealed. 


W. H. Haywood for the plaintiff. 
Badger contra. 


Hatt, J. The proceeding upon which this action is founded 
cannot be charged to the bad intention of any one, and if a loss 
has happened it must be borne by that party who has been the 
most negligent. 

When the execution came to the hands of the sheriff he pro- 
ceeded under the provisions of the act of 1822, made for the 
benefit of insolvent debtors, which directs the sheriff upon exe- 
cuting aca. sa. to take bond and security for the appearance 
of the defendant at the court from which the writ issues, 
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(328) instead of committing him to jail. By a proviso con- 

tained in the aet its operation is restricted to executions 
on judgments which are obtained on contracts made since 1 
May, 1823. The sheriff was ignorant whether the contract on 
which the judgment in this case was obtained came within the 
proviso or not. Until the receipt of the execution he was a 
stranger to the suit, and there is no reason to believe that he 
was in any way consuant of the judgment. The law does not 
require that he should be; but this is not the case with the plain- 
tiff. He was a party to the contract, the judgment, and the 
execution; the latter issued for his benefit. It was therefore 
completely in his power to notify the sheriff of the course he 
was to pursue. As he has omitted to do this, the sheriff ought 
not to be subjected to the payment of his claim against the 
defendant in the execution. In many cases the entry of the 
judgment does not show when the contract on which the action 
is founded was made, and in such a case the most vigilant sheriff 
could get no information from its examination. On the other 
hand, if the plaintiff wishes to derive a benefit from the proviso 
in the statute, the fact that his case is within it can easily be 
entered on the record and made known to the sheriff. When 
sheriffs depart from their duty wantonly and from improper 
motives, as they have much in their power, they should be rigor- 
ously dealt with; but when they act honestly and with a view to 
the faithful discharge of their duties, they should be protected, 
so far as the rules of law will permit. I cannot bring myself 
to think that the defendant should be subjected to the plaintiff’s 
demand in this case. 


Taytor, C. J. That the laws of the State where a contract 
was made shall be resorted to for its exposition, but the laws of 
the country where a remedy is sought shall be applied to it when 

it is enforced, seems to be a principle well established in 
(329) England, and has been frequently recognized in the 

courts of the United States. The form of action, the 
process, and the time within which it may be commenced must 
necessarily be gathered from the law of the State where the suit 
is brought.. Thus where a:bond is given in another State, where 
it is assignable, and a suit is brought in England, it must be in 
the name of the obligee, because there it is not assignable by 
law. Folliot v. Ogden, 1 H. Bl., 135. So where a contract was 
made abroad, and sued on in England, the statute of limitations 
of that country was allowed to be pleaded (2 Ves., 340), and 
this rule has been adopted and followed in various State courts: 
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2 Mass., 90; Nash v. Tupper, 1 Cain, 402; Ruggles v. Keeler, 
3 Johns., 263. So that if there were before us evidence that 
when this contract was entered into the laws of Virginia gave 
the creditor a right to imprison his debtor on a ca. sa., and that 
he made his engagement with him on the faith and expéctation 
of a power in our forum, the only inquiry is, Does the law of 
this State give him the same right? There is a case in one of 
the British reporters in conflict with this principle, but the 
decision was not unanimous, and the authority of it has since 
been questioned. The case was where a defendant entered into 
an instrument in France, by which his property only, and not 
his person, was liable according to the law of France. The 
court discharged him on a common appearance. Melan v. Duke 
of Fitzjames, 1 Bos. and Pull., 138; but see 2 East, 455; 2 
Johns., 158. If that decision is correct, it would follow from 
it that if the defendant had been amenable in his body by the 
law of France, though not so by the law of England, he must 
have been held to special bail or have gone to prison. 

This brings me to the act of 1822, for the relief of debtors, 
upon the true construction of which this case depends; and con- 
sidering that the question now first arises, I think we 
ought to construe it as not to make sheriffs liable for (330) 
acts of inadvertence which they could not readily guard 
against, and where there was no record or process in their posses- 
sion to apprise them that the defendant was not entitled to the 
benefit of the act. The act extends the benefit to every debtor 
taken upon a ca. sa. for any debt contracted after 1 May, 1823. 
The only information the sheriff could derive from the writ of 
execution in this case was that it issued 17 June, 1826, about 
three years after the time when contracts entered into were 
privileged by the act; that the recovery was of a debt, but 
whether founded on a judgment or not, the execution does not 
disclose. It does, then, appear to me reasonable, that if pre- 
sumption was to be made either way, it should be in favor of 
the defendant, since the sheriff could not be ignorant that from 
the dispatch with which business was done in that court there 
had been ample time to contract a debt since May, 1823, and to 
obtain judgment and execution for the nonpayment. The exe- 
cution, too, shows that it was executed by the deputy, who may 
have lived in the country and in the neighborhood of the defend- 
ant. The consequence of keeping him in custody until the 
deputy came to town to ascertain when the debt was contracted 
would, in a case where the debt was contracted since May, 1823, 
and the bond was tendered, have made the sheriff liable to an 
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action of false imprisonment. That consequence, to be sure, 
would not have resulted in this case; but the rule, if established, 
must be general in its application. I therefore think it would ; 
be a severe rule to impose upon the sheriff the duty of ascertain- 1 
ing thé time when a debt was contracted, considering how easy : 
it is for the plaintiff to have it indorsed on the execution, or to 
give notice to the sheriff; and the case reminds me of the excel- 
lent remark of Lord Coke, “and forasmuch as escapes 
(331) are so penal to sheriffs, the judges of the law have always 
made such favorable construction as the law will suffer 
in favor of sheriffs; and to the intent that every one bear his 
own burthen, the judges shall never adjudge one to make an 
escape by a strict construction.” Boynton’s case, 3 Rep., 44. I 
think the judgment should be affirmed. 
Per Curtam. Judgment affirmed. 



























JOSIAH TURNER v. SAMUEL CHILD. 







From Orange. 





1. Where an agent appointed one under him to sell the goods and 
collect the debts of his principal, and upon the death of the 

latter notifies his substitute that the agency was at an end, if 

the substitute acts in the agency after such notice he becomes 4 

executor de son tort. % 


2. An executor de son tort cannot retain for his own debt. 







Arter the new trial had in this cause at a former term of this 
Court, ante, 25, it came on again before his Honor, Judge 
Strange, on the last circuit, when it appeared that there was no 
rightful personal representative of Francis Child, and that the 
defendant had intermeddled with his effects under the following 
circumstances: Francis Child had appointed one Clancy his 
agent, who authorized the defendant to sell on a credit the prop- 
erty of Francis, for the purpose of paying debts due to the 
defendant, and those for which he was responsible. Before the 
expiration of the credit given at the sale, Francis Child died in 
the State of Tennessee; upon learning this, Clancy refused to 
interfere with the property, and notified the defendant of his 
determination, who, disregarding it, collected notes taken at the 
sale to an amount larger than the sum due him, or that for 
which he was responsible. 
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The defendant offered to prove that Francis carried to the 
State of Tennessee several horses, which were before his 
departure the property of the defendant. But his Honor, (332) 
thinking the testimony irrelevant, rejected it. 

A verdict being returned for the plaintiff, and a rule for a 
new trial discharged, the defendant appealed. 


Badger for the plaintiff. 
Attorney-General and Devereux for the defendant. 


Tay tor, C. J. The case is somewhat different in its circum- 
stances from what it was when before appealed from, for it now 
appears that there was no rightful administrator on the effects 
of Francis Child. It follows, thence, that if the defendant has 
done any act which makes him liable as executor de son tort, the 
plaintiff, having established his debt, is entitled to recover. 
Another feature in the case now is that Clancy was appointed 
the attorney in fact of Francis, and that the defendant’s author- 
ity was derived under this agency. Supposing, therefore, that 
the attorney was authorized to collect the money arising from 
the sale after the death of his principal, yet Clancy renounced 
the authority after hearing of the death of F. Child, and gave 
notice to the defendant that he had done so; but after this, when 
the defendant was without a shadow of authority, he collected 
money belonging to the estate. This makes him an executor 
de son tort, and the remaining question is, whether the evidence 
of F. Child, having taken away horses belonging to the defend- 
ant, was properly rejected. I think it was in no manner con- 
nected with the fact which made the defendant executor de son 
tort, viz., the taking into possession the goods of his brother, and 
collecting his debts; and because if the defendant meant to rely 
upon it, as authorizing him to retain, it was inadmissible. Such 
an executor cannot retain for his own debt, otherwise there 
would be a struggle among creditors to obtain possession 
of the goods, without obtaining administration. If he (333) 
pleads a retainer to satisfy his own debt, the plaintiff 
may reply that he is executor de son tort. Alexander v. Lane, 
Yelv., 137. Nor can he defend himself by showing that he has 
paid debts of the deceased to the amount of what he has received, 
unless he pleads plene administravit. Whitehall v. Squire, 
Carthew, 104. I am of opinion that the case has been properly 
decided and that the judgment be affirmed. 

Per Curtam. Judgment affirmed. 
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TULLY BELL et al. v. JOSEPH DOZIER et ux. 
From Currituck. 


1. In the descent of acquired estates the only qualification necessary 
to a collateral is that he be the nearest relation of the person 
last seized. In descended estates he must be of the blood of the 
first purchaser. 

2. Where an estate was purchased by the father, and descended from 
him, and the propositus left a mother, a maternal half-brother, 
paternal uncles of the half-blood, and other more distant paternal 
collaterals, it was held that the proviso in the 6th canon of 
descents (act of 1808) applies to cases where a surviving brother 
or sister cannot inherit, as well as to cases where none are left, 
and therefore that a life estate in the lands descended to the 
mother and the fee to the paternal uncles of the half-blood. 


Tus was an action of waste, tried before, Nash, J., at Spring 
Term, 1826, of the court below, when a verdict was taken and 
damages assessed for the plaintiffs, subject to the opinion of the 
court as to the right to sustain the action upon the following 
case: In 1813, Peter Barnard died intestate, seized of the lands 
on which the waste was committed, leaving two children, Eliza- 
beth and Jesse, and a widow; and afterwards, in the same year, 
Elizabeth died intestate and without issue. The widow had 
dower assigned her in this land, and.in 1813 intermarried with 

the defendant Joseph Dozier, by whom, in the succeed- 
(334) ing year, she had issue which is still alive; and after- 

wards Jesse Barnard died intestate and without issue. 
The lands were purchased by Peter Barnard, and the plaintiffs 
are his maternal half-brother and sisters, and nearest of blood 
to him; but he had also collateral relations, the descendants of 
his father’s nephews and nieces. 

The presiding judge being of opinion for the plaintiffs, gave 
them judgment for treble the damages assessed by the jury, and 
the defendants appealed. 


Gaston for the plaintiff. 
Hogg for the defendant. 


Henverson, J. Peter Barnard, the first purchaser of the 
lands in question, died seized thereof in 1812, intestate, leaving 
two children, Elizabeth and Jesse, and a widow, the mother of 
Jesse, I presume, although it is not so stated in the case. The 
locus in quo was assigned to the widow as her dower. Elizabeth 
died intestate, without issue, in the same year. In 1813 the 
widow married Dozier, one of the defendants; and in 1814 had 
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a child, which is still alive. The plaintiffs are the maternal 
half-brothers and sisters of Peter Barnard, and the nearest of 
kin to Jesse, except the child before mentioned. Peter Bar- 
nard’s father left nephews and nieces, whose descendants are 
still alive. 

The question presented is, On whom did the inheritance 
descend upon the death of Jesse? 

The second canon of descents, in the act upon the subject, 
passed in 1808, calls the females equally with the males to the 
succession. It thereby abolishes the priority of the male over 
the female line, and places them upon a perfect equality, both 
as to collateral and lineal descents. The express declaration, 
whether of the paternal or maternal line, to be found at the close 
of the fifth canon, was therefore unnecessary. Its omis- 

_ sion in the fourth canon, under which this case falls, will (335) 
not prejudice the maternal line. The only qualification 

required is that it be the blood of the first purchaser. I also 
think that the provision made in the sixth canon, declaring that 
the collateral relations of the half blood shall inherit, equally 
to the whole blood, was also unnecessary, it being an entire en- 
actment upon the subject, and the previous provisions embrac- 
ing them; the only qualification required being that in the case 
of an estate which has descended, such collateral relations should 
be of the blood of the first purchaser; for we shall presently see 
that the words “such ancestor,” in the close of the fourth canon, 
must be stricken out, and in lieu thereof the words “first pur- 
chaser” inserted. As we had been so long in the habit of con- 
sidering the paternal line as preferable to the maternal, and the 
half blood as entirely excluded, it was perhaps safer expressly 
to declare it. This argument is made that no objection should be 
taken to calling in the maternal line under the fourth canon, un- 
der which this case falls, because the maternal line is not, in that 
section, placed upon an equality with the paternal, as it is in 
the fifth, which provides for newly acquired inheritances. The 
only qualification, therefore, required by our law in case of a 
collateral descent is that the claimant be the nearest collateral 
relation; and in case of a descended estate, that he be of the 
blood- of the first purchaser; the preference of the male over 
the female line and the whole over the half blood being entirely 
abolished. I have said that the words “such ancestor,” in the 
fourth canon, must be stricken out, and the words “first pur- 
chaser” inserted in lieu of them. If those words are retained, 
had this land descended to Peter Barnard from his father, and 
from Peter to Jesse, they would call to the succession Peter’s 
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maternal half-brothers and sisters, before the brothers and sis- 

ters of his father, for they are of the blood of Peter, and 
(336) the inheritance descended from him to Jesse. Yet the 

same principle which excludes this child before men- 
tioned (Jesse’s half blood on the mother’s side) in favor of 
Peter’s brothers and sisters, in such case would exclude Peter’s 
half-brothers and sisters on the mother’s side (the present plain- 
tiffs) in favor of the nephews and nieces of Peter’s father, the 
first purchaser of the inheritance. 

The case does not expressly state that Jesse was ever actually 
seized; but I think it may be inferred from the assignment of 
dower, for it is taken out of his seizin. But if it did not, the 
first canon of the act, speaking of lineal descents, declares that 
a seizin in law shall make a propositus; and although no such 
declaration is made in case of collateral descents, but the word 
seized only is used, I apprehend that the Legislature intended 
to make a legal seizin sufficient in both cases. No reason can 
be giyen why, if it is good in the one case, it is not so in the 
other. 

Upon the death of Jesse without issue, the lands in question 
devolved on his mother for life, although he left a brother or a 
sister. For the words “capable of inheriting the estate” must 
be added to the following words in the sixth canon, “That in all 
eases where the person last seized shall have left no issue, nor 
brother, nor sister, nor the issue of such,” for why postpone the 
mother, where the brother or sister cannot take? It is cer- 
tainly the same as if there were none, for her claims are post- 
poned to theirs. When they have no claims, it is the same as 
if they did not exist. 

It is unnecessary to say what became of the dower, when a 
life estate devolved on her in the whole land; for she remained 
a tenant for life, and liable to the action of waste. 

I am of the opinion that the inheritance, subject to the life 
estate in the mother, descended to the plaintiffs upon the death 
of Jesse, and that the judgment should be affirmed. 

Per Curtam. Judgment affirmed. 


Approved: Flintham v. Holder, 16 N. C., 349; Wilkerson v. 
Bracken, 24 N. C., 315; Caldwell v. Black, 97 N. C., 463; Law- 
rence v. Pitt, 46 N. C., "$44; Dozier v. Grandy, 66 N. C.., 484; 
Jones v. Haggard, 108 N. G., 181; Paul v. Carter, 153 N. C., 
28; Watson v. Sullwan, ib., 247, 
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(337) 
JOHN WEAVER v. GEORGE CRYER and SAMUEL MOORE. 
From Hertford. 


1, Erroneous process is a justification to the officer who executes it, 
but not to the person who sues it out. 


2. An execution which issues on a judgment more than a year and a 
day old is erroneous only. 


3. Where the officer and the plaintiff in an erroneous fi. fa. are jointly 
sued in trover for property sold under it, the former may show 
his justification under the general issue, although it be jointly 
pleaded. If, however, they had joined in pleading the justifica- 
tion specially, the plea would be bad as to both. 


4. General reputation and cohabitation are evidence of a marriage in 
all cases except action for crim. con. 


Trover for cattle, in which the usual memorandum of “not 
guilty” was entered on the clerk’s docket. On the trial before 
Martin, J., on the last circuit, it was proved by the plaintiff 
that the cattle in dispute were levied on as the property of 
Bridget Weaver by the defendant Moore, who was a constable, 
and bought by the defendant Cryer, and that Bridget Weaver 
had before the levy sold them to the plaintiff. At the sale a 
woman who lived with the plaintiff claimed the cattle by a gift 
from Bridget Weaver; the plaintiff was present when this claim 
was made, and said nothing. The plaintiff also proved that it 
was generally reputed that the woman who lived with him was 
his wife. It appeared that he was a mulatto and that the 
woman was white. 

The defendants offered in evidence a judgment in favor of 
the defendant Cryer against Bridget Weaver, rendered by a 
justice of the peace on 7 June, 1823, and a writ of fiert facias 
thereon, written on the same paper, directed to the defendant 
Moore, and dated 30 August, 1824, which was returned levied 
on the cattle in dispute. His Honor rejected the evidence, 
thinking that an officer could not justify under process 
which issued on a judgment more than a year and a day (338) 
old. 

The counsel for the defendant requested the judge to instruct 
the jury that common reputation was not evidence of a marriage 
between the mulatto and a white woman, as the policy of the 
country forbade such connections. His Honor declined giving 
this instruction, but informed the jury that they were at liberty 
from reputation and cohabitation to infer a marriage. 
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A verdict being returned for the plaintiff, the defendant ap- 
pealed. . 


* Hogg for the plaintiff. 
No counsel for the defendant. 


Henverson, J. The judge erred, I think, in rejecting the 
evidence of the execution, as regarded the constable, for although 
issued upon a dormant judgment, yet it is a justification to the 
officer who acted in obedience to it. Nor does it vary the case 
that execution is on the same paper with the judgment, from 
which fact, on a bare inspection, he could discover that the judg- 
ment had been granted more than a year and a day before the 
execution issued; for non constat that there had not been an 
intermediate execution. Of these things the officer is not pre- 
sumed to be a judge, his office being merely ministerial, and the 
issuing an execution, or rather the order to issue it, a judicial 
act, confided to another. But as to the plaintiff in the judg- 
ment, the execution is no protection to him. He acted as a 
wrongdoer in suing it out, and is liable for the acts of the officer 
who acted under it, the maxim being qui facit per alium, facit 
per se. Were this an action where such a defense could not be 
made under the general issue, but the party bound to plead it 
specially as a justification, I should feel some difficulty on the 

subject, for it is most certain upon authority that if two 
(339) or more join in a plea of justification, if it be bad for 

one, it is bad for all. I cannot, however, consider the 
short memorandum made upon the clerk’s docket as anything 
but a mere intimation of the ground of defense, which the ad- 
verse party, by not refusing, receives in lieu of a formal plea; 
but if drawn out at length, which the plaintiff may cause to be 
done if he wishes, the matter is to be set forth formally. If by 
law, therefore, the justification may be good for one and not for 
the other, as it is in this case, the memorandum will be under- 
stood as a memorandum of a several plea. We are relieved, 
however, from decisively determining this question, as in this 
action the justification may be given in evidence under the gen- 
eral issue, which is, in its nature, a several defense, or rather, 
in joint actions, a several denial of the acts imputed to the 
defendants. 

As we cannot grant a new trial to the officer without granting 
it to the other defendant—that is, if it be granted as to one, it 
must be granted as to both—let the judgment be reversed, and 
a new trial granted generally. 
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Taytor, C. J. It may be collected from the record that this 
appeal was brought up to ascertain whether the opinion deliv- 
ered by the judge was correct. The opinion affirms two proposi- 
tions: the one is that a constable cannot justify under process 
when the judgment on which the execution issued is dormant. 

' The other is that a marriage between a mulatto and a white 
woman may be proved by common reputation. This appears 
to be the controversy from the case made by the judge, ‘though 
the record itself places the sale in 1820, three years before the 
judgment, and more than five before the execution. I conclude, 
therefore, that this statement is a manifest mistake. 

This being an action of trover, there was no necessity (340) 
to plead the justification, for the facts relied upon to con- 
stitute it might have been given in evidence under the general 
issue. Nor, indeed, is it regular, in this action, to plead a justi- 
fication, unless it admit the property to be in the plaintiff, and 
the conversion, but justifies the latter. Comyn’s Digest, Pleader, 
E. 14. 

It is therefore most fair to deduce the law from the facts of 
this case, rather than to decide on a question of pleading; for 
there the rule is that if two defendants join in a plea which is 
good as to one, but not as to the other, the plea is bad as to both, 
for when they put themselves on the same terms, the court cannot 
sever the plea and say that one is guilty and the other is not. 
Thus, if an officer plead separately under a writ of fi. fa. or 
other process, he need not state the judgment; but if he join in 
the plea with the plaintiff in the former action, and the judg- 
ment is not stated, the plea will be bad as to both defendants, 
unless the plaintiff in the former suit justify in aid of the offi- 
cer. Barker v. Braham, 3 Wils., 376. 

With regard to the first question, I take the law to be settled 
that an officer is bound to execute all precepts that are directed 
to him from a competent jurisdiction; and inasmuch as he may 
justify under an erroneous process, he is not at liberty to dis- 
obey it. The distinction is between void and voidable process—@ 
the latter, in all cases, affording protection to the officer. Thus, 
if a ca. sa. is taken out after a year, and the defendant there- 
upon arrested, and afterwards suffered to escape, debt lies 
against the officer, though the process was erroneously awarded, 
for it was sufficient to arrest him, and the sheriff may justify 
in an action of false imprisonment, and therefore cannot let him 
at large. Bushe’s case, Cro. E., 188; Sherly v. Wright, Ld. 

®Ray., 775. But with respect to the plaintiff in the judgment, 
as he sued out the execution irregularly, he cannot derive a title 
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(341) under the sale, so effected, though the exception could 
not be taken to it if a stranger had becgme the pur- 
chaser. 

On the question of evidence I apprehend that the law was 
correctly stated; that general reputation and cohabitation are 
evidence of a marriage. It is so in all cases except in actions 
of crim. con. 

There ought to be a new trial. 

Per Curiam. Judgment reversed. 


Approved: Dawson v. Shepard, 15 N. C., 497; Skinner v. 
Moore, 19 N. C., 1388; Stewart v. Ray, 26 N. C., 269; Ruther- 
ford v. Raburn, 32 N. C., 144; Harriss v. Lee, 46 N. C., 225; 
Jones v. Reddick, 79 N. C., 290; Williams v. Williams, 85 N. 
C., 383; Ripley v. Arledge, 94 N. C., 467; Spaugh v. Hartman, 
150 N. C., 456; Walker v. Walker, 151 N. C., 166. 








JOHN PEEBLES v. JAMES GEE. 
From Halifaz. 


Payments made on account of a debt are first to be applied to the 
interest which has accrued thereon; and this is the rule in cases 
where it is given by positive enactment, as well as where it is 
allowed by the jury in their discretion. 


Assumpsir for work and labor as an overseer. On the trial 
the plaintiff proved his services as an overseer for eight years. 
The defendant introduced an account in the handwriting of the 
plaintiff and indorsed by him, “Settlement between James Gee 
and John Peebles.” This account, after showing the time of 
plaintiff’s service and the terms per annum, together with sundry 
ayments made by the defendant, exhibited a balance, exclusive 
of interest, of $740.62 due the plaintiff. The defendant then 
proved payments to the amount of that balance. 

His Honor, Judge Daniel; instructed the jury that where par- 
tial payments were made upon bonds, bills, notes, or signed 
accounts, such payments are to be applied first to the interest, 
and, after its discharge, then to the extinguishment of the prin- 
cipal; because in these cases, the interest being given by law, 
the creditor has the same right to demand it as to demand the® 
principal ; and, therefore, when payments are made without any 
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direction from the debtor as to their application, the (342) 
creditor may apply them as he pleases; and that hence 
such payments are always applied to that debt which does not 
bear interest. But that the present claim not being one on 
which the law allowed interest as a debt, the plaintiff had no 
right to demand it, although juries might and usually did give 
it. But that the payments made were to be applied to the 
principal, because that was the only debt existing at the time 
they were made; and that this application being made in the 
present case, by the law, they were not at liberty to apply them 
otherwise, and that if they found the whole principal to be paid, 
their verdict ought to be for the defendant. 

A verdict being returned according to the charge of the judge, 
the plaintiff appealed. 


No counsel for the plaintiff. 
Badger for the defendant. 


Henpverson, J. The judge, in his directions to the jury, dis- 
tinguishes between cases where the law reserves interest upon 
the contract and those in which the jury, in their discretion, 
may allow it. He decides that in the first case the law applies 
the payment primarily to the discharge of the interest, the bal- 
ance of it, if any, to the extinguishment of the principal. In 
the second, that the law applies the payment to the principal 
alone; that the jury cannot make a different application, and 
that if the payments amount to the principal, the interest, being 
only incident and no part of the debt, is entirely lost. 

I am not apprised of any such positive rule. If by law a debt 
bears interest, and a payment is made, the law applies the pay- 
ment first to the discharge of the interest. If it is left by law 
to the discretion of the jury to give interest or not, according to 
the circumstances of the case, and a payment is made, the 
payment is to be applied to the interest, if the jury should (343) 
allow it, in the same manner as if the law reserved inter- 
est upon the contract, Determine the fact that interest is to be 
paid, whether it arises from the imperative injunctions of the 
law or the discretion of the jury in the particular case, and the 
result is the same—the law applies the payment to the interest. 
It is unlike the case where a person is indebted in two debts, or 
two ways; there the debtor may apply the payment at the time 
of making it, as he pleases—cujus est dare, ejus est disponere. 
If he fails to direct its application, the right of doing so devolves 
upon the creditor. Not so in cases of the kind before us; the 
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application is made by law, and depends upon the facts of the 
ease. If there is interest due, it Shall be first extinguished; and 


it is immaterial whether this fact is settled by law a priori, or 


allowed afterwards upon the adjustment of the account. 

If the judge is correct, it would be in the power of a debpr, 
in such cases, to avoid payment of the interest by making a 
tender and bringing the money into court, for that amounts to 
a payment, and the creditor is bound to receive his debt, 
although he protests the whole time that interest is due, and 
refuses the sum tendered. Even after action brought, the net 
sum may be brought into court under the common rule and the 
same result obtained. I cannot believe that such is the law. 

Much is conceded in support of the judge’s opinion, to allow 
that there are in England any cases where it is imperative upon 
the jury to allow interest; and even here, although our act of 
1786 declares that debts of a certain kind shall bear interest, 
yet neither that nor any other act declares at what rate interest 
shall be given. The act of 1741 prohibits the taking more than 
6 per cent. Within that sum the amount to be allowed is left 
to the agreement of the parties or the discretion of the jury. 

The law of England is the same as to the latter point and 
(344) silent on the former. It is true, both with us and in 

England, that it follows as a matter of course to allow 
interest in certain cases; but there and even here, in extreme 
cases, juries, under the directions of the court, have departed 
from this common custom. Child v. Devereux, 5 N. G., 398. 
It is, in our courts, a well-settled rule that interest shall be paid 
whenever the debt is ascertained, the amount known to the 
debtor and the time of payment fixed. In this case nothing 
was wanting but the signature of the defendant to bring it com- 
pletely within the act of 1786. The account was stated, the 
balance struck, the paper indorsed as a settlement between the 
parties, and this all in the handwriting of the defendant. When 
our rule, before mentioned, shall have received the sanction of 
time, and a distinction shall be attempted between debts impera- 
tively bearing interest and those which do or do not, according 
to the discretion of the jury, there will be’no difficulty in class- 
ing such a debt as this. In. England those cases in which inter- 
est follows of course had precisely-the same beginning, and now 
its allowance is so well established that within a few years a jury 
is dispensed with, and it is referred to the clerk, upon a default, 
to ascertain the amount. 
Per Curtam. Judgment reversed. 


222 

























DECEMBER TERM, 1827. 





PIERCE v. MYRICK. 





(345) 
RICE B. PIERCE v. EDMUND MYRICK. 


From Halifaz. 


1. In trespass for killing a slave, an outrage by the slave less than 
a threatened felony will justify the killing. 


2. In such an action evidence of the slave’s good character is admis- 
sible to repel the presumption of his improper conduct. 


3. In trespass, where not guilty, and a justification are pleaded, and 
the jury find the first issue for the defendant, the rejection of 
admissible testimony pertinent to the latter only is not ground 
for a new trial. 


Trespass for killing the negro of the plaintiff. The defend- 
ant pleaded “not guilty” and a justification. 

On the trial before Daniel, J., after giving in evidence cir- 
cumstances from .which the killing by the defendant might be 
inferred, the plaintiff offered evidence of the peaceable and sub- 
missive character of the slave, in order to rebut the presump- 
tion of such ill conduct in him as would justify the defendant 
in killing him, if the jury should infer that he was killed by the 
defendant. This evidence was objected to by the defendant 
and rejected by the judge. 

His Honor instructed the jury that if the circumstances in 
proof before them rendered it probable to their minds that the 
_ defendant killed the negro, they should find for the plaintiff, 

unless they collected from those circumstances a reasonable 
inference that the slavé was killed by the defendant to defend 
his person or property from some threatened felony. 

The entry of the verdict was, “The jury find all the issues in 
favor of the defendant, and the defendant not guilty.” 

A rule for a new trial being discharged, the plaintiff ap- 
pealed. 


No counsel for the plaintiff. 
Badger for the defendant. (346) 


Henverson, J. The plaintiff has certainly no ground to com- 
plain of the charge of the judge, for it left the defendant very 
narrow grounds on which to rest his justification—too narrow, 
in the case of an outrage attempted by a slave. 

As to the evidence of the general good character and orderly 
deportment of the slave, offered by the plaintiff and rejected by 
the judge, I think it should have been received to repel the pre- 
sumption relied on by the defendant as a justification. It was 
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relevant, as it tended in the absence of positive proof to throw 
light upon the subject and aid the jury in arriving at the most 
probable conclusion as to the circumstances under which the act 
was committed by the defendant, if in fact it was committed 
by him. But the plaintiff is not entitled to a new trial on that 
ground, because the jury, having found the defendant not guilty, 
the justification could not have been passed on by them. 
Although they have found all the issues in favor of the defend- 
ant (which is a very improper way of entering the verdict, as 
the facts in issue should be either affirmed or disaffirmed), yet 
they also find the defendant not guilty. We cannot impute to 
the jury the absurdity of saying that the defendant was justified 
in an act which they at the same time say he did not commit. 
Per Curtam. Judgment affirmed. 








JOHN BARNES vy. TURNER DICKINSON. 


From Wayne. 


Detinvz, tried before his Honor, Judge Donnell, and after a 
verdict for the defendant, the plaintiff moved for a new trial 
upon the following grounds: 

1. That one Cooke, who had been examined as a witness for 

the defendant, was interested in the event of the cause, 
(347) and that this interest was not discovered by the plaintiff 
until after the jury had returned their verdict. 

2. That the deposition of one Rebecca Hicks had been read 
for the defendant, which was in the handwriting of the witness 
Cooke. 

3. That the witness Rebecca Hicks had declared to the plain- 
tiff before the trial of the suit that she was illiterate and knew 
‘nothing of the contents of the depositian. 

The defendant filed the affidavit of Cooke, the witness, who 
swore that the only way in which he was interested in the cause 
arose from the fact that his father was the bail of the defend- 
ant, and that his father was still alive. His Honor discharged 
the rule, and the plaintiff appealed. 


Gaston for the plaintiff. 
Badger for the defendant. 


Hatt, J. It does not appear that Cooke had such an interest 
in the cause as to render him incompetent. 
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As to what Rebecca Hicks told the plaintiff relative to her 
deposition, he had ample time to avail himself of it (if that 
could be done) on the trial; he might also then have objected 
to her deposition, because it was in the handwriting of Cooke, 
if that objection would have availed him. I think the judge 
did right in not granting a new trial for these reasons. 

Per Curtam. Judgment affirmed. 


Approved: Bible Society v. Hollister, 54 N. C., 10; Farrar 
v. Staton, 101 N. C., 78. 








(348) 


ANDREW HOYLE vy. THOMAS HUSON and others, devisees of 
MASON HUSON. 


From Lincoln. 


A devisor devised so much of his lands as his wife could cultivate, 
to her during her life or widowhood, and that his executors 
should rent out the residue of his cleared land until his children 
came of age, to take it in possession. The life estate having ex- 
pired during the nonage of some of her children, it was held that 
those of age had a right to an immediate partition of the whole 
of the land devised. 


Tus was a petition for partition of land devised by Mason 
Huson, deceased, to his six children. 

The will of Mason Huson was attached to the petition and 
made part of it. By it the land of which partition was de- 
manded was devised as follows: “I will that my wife, Mary 
Huson, shall have such a part of my land as she with her chil- 
dren and negroes, which are left to her, can attend under crop 
annually, during her natural life or widowhood, and the balance 
of clear land I will that it be rented out annually by my execu- 
tors until my children come of age, to take it into their own 
possession.” 

The petition charged that Mary Huson, the wife of the 
devisor, had married; that the plaintiff had purchased the inter- 
est of Elizabeth Huson, one ‘of the devisees, and that Ridley 
Huson, another of them, had died intestate after the devisor. 

No answer or plea was filed, but from the orders made in the 
cause in the court below it appeared that some of the devisees 
were infants when the petition was filed. 

On the last circuit the cause was heard before his Honor, 
Judge Norwood, upon the motion of the demandant for a writ of 
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(349) partition, when his Honor, thinking that the devisor 

had carved out of the inheritance a term for years, which 
had not expired, and which vested in his executors, in trust 
for the maintenance of his children until the full age of the 
youngest, dismissed the petition; from which the demandant 


appealed. 


Wilson for the demandant. . 
No counsel for the defendants. 


Hatt, J. The clause of the will on which the question in 
this case turns is as follows: “I will that my wife, Mary Huson, 
shall have such a part of my land as she with her children and 
negroes, which are left to her, can attend under crop annually, 
during her natural life or widowhood; and the balance of clear 
land I will that it be rented out by my executors until my chil- 
dren come of age, to take it into their own possession.” It is 
stated that Mary Huson is since married; and I suppose it may 
be taken for granted that Elizabeth Huson was of full age when 
the petitioner purchased her interest in the land in question. 
Whether Ridley Huson died before or since that purchase is not 
stated. If since, the petitioner has no right to his share of the 
land. But I suppose the real question intended to be submitted 
is whether the petitioner has a present right to have partition, 
consistently with that clause of the will before recited. 

The reason why the devisor directed the land to be rented out 
until his children came of age was that before that time they 
were presumed not to have sufficient capacity to manage it. 
Now, there was no one time when all the children came of age; 
that event happened at different periods. When one of them 
came of age, he or she thereby acquired capacity to manage his 
or her property, and that one had no concern in point of interest 
whether the others were minors or not. The land was to be 
divided amongst them, and it made no difference with the minors 
whether the one that was of age managed his property or not. 

It is not stated in the case that the land undivided yielded 
(350) more to each claimant than it would do when divided. 

Nor is there an appropriation made of the rents and 
profits of the land for any partieular purpose, or for any par- 
ticular time, so as to prevent a partition as the children sever- 
ally arrived at maturity. Again, suppose one of them to be of 
age, and others of them of very tender years; it may be ten or 
fifteen years, or perhaps a longer time, before the one of age 
could be let into the possession of his land, although the infants 
would not be at all benefited by a continuance of the tenancy in 
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common. Much injury might, in such a case, be done to the 
elder branches of the family, and no possible benefit could result 
to the younger. I therefore think the petitioner has a right, at 
the present time, to have partition made ‘as prayed for in the 
petition. 

Per Curtam. Judgment reversed, and judgment for the de- 
mandant that partition be made. 


Apfoved: Hoyle v. Stowe, 13 N. C., 318. 








NATHAN HAMRICK y. FRANCIS HOGG. 
From Rutherford. 


1. Moral turpitude in the defendant is necessary to charge him in an 
action for a deceit. 


2. Where the defendant, in an action for a deceit in the sale of a 
slave, had been informed that the slave was unsound, if he does 
not credit the fact, he is not bound to disclose it. 


Case for a deceit in the sale of a female slave. On the trial 
it appeared that the negro had belonged to one Rutherford, who 
died intestate in 1819. Letters of administration upon his 
estate did not issue until January, 1823, when the defendant, 
being appointed administrator, took the personal property into 
his possession and sold the negro in dispute to the plaintiff, in 
February, 1823, at public auction. During the interval 
from Rutherford’s death until the appointment of the (351) 
defendant, the negroes belonging to the estate had been 
hired out under an order of the county court. The plaintiff 
proved by the person who hired the negro for the year before 
the sale, that in the first part of that year her health was very 
bad, and that she was unable to work, but that in the latter part 
of it she was better, and rendered him some services; that when 
he returned the slave to the defendant, in January, 1823, he 
informed the defendant of this sickness, and on that account 
claimed a deduction from the hire. The witness also swore 
that at the same time he offered to keep the slave until the sale, 
which was then advertised, on the same terms he had given for 
the year which was then just past. 

His Honor, Judge Norwood, instructed the jury that if they 
believed the defendant, at the time of the sale, had forgotten 
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the information given him by the witness as to the health of the 
negro, they ought to fmd for him. But if they collected from 
the testimony that such information had been given, and not 
forgotten by him, and that he did not communicate it to the 
plaintiff, his disbelief as to the truth of the information would 
not exonerate him from liability, which would depend on the 
fact whether the negro was well or not. 

= _ being returned for the plaintiff, the defendgnt ap- 
pealed. 


Attorney-General and Devereux for the plaintiff. 
No counsel for the defendant. 


Henpverson, J. This action is founded on a fraud; to sup- 
port it, there must be either a fraudulent misrepresentation or 
a fraudulent concealment. It is not sufficient that the repre- 
sentation be false in point of fact; the defendant must be guilty 

of a moral falsehood. The party making a representa- 
(352) tion must know or believe it to be false, or, what is the 
same thing, have no reason to believe it to be true. 

Concealment ex vi termini imports a knowledge of the thing 
concealed ; for a person cannot be said to conceal that which he 
does not know, and silence as to a fact which the party does not 
believe to exist cannot be said to be a fraudulent concealment. 
I cannot therefore agree with the judge below, that the defend- 
ant was bound to declare, and was guilty of a fraud if he did 
not declare, that which he did not believe to exist, although he 
had been told that it did exist. It should have been left to the 
jury to say whether the defendant had a knowledge of the 
unsoundness of the negro. 

I disturb this verdict with great reluctance, because I believe 
it meets both the law and the justice of the case. 

Per Curtam. Judgment reversed. 


Approved: Stafford v. Newsom, 31 N. C., 507; McIntyre v. 
McIntyre, 43 N. C., 297; Gerkins v. Williams, 48 N. C., 11. 
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LEMUEL MOORE vy. JOSEPH MOORE. 
From Rutherford. 


1. Between brothers, administration will be committed to the one 
most interested to execute it faithfully. 


2. The county court has power to revoke letters of administration 
issued during the same term, and to grant them to another. 


Tue County Court of Rutherford on the first Monday of 
March Term, 1827, ordered that letters of administration upon 
the estate of Rebecca Flecher should issue to Lemuel Moore. 
The next day those letters were revoked, and administration 
committed to Joseph Moore. On an appeal to the Superior 
Court, it appeared that George Moore, the father of the present 
parties, died in 1817, leaving a will, of which he appointed his 
sons-Lemuel and Joseph executors; by it he directed his estate 
to be equally divided between his four children, of whom 
Rebecca Flecher was one. Property of the testator came (353) , 
to the hands both of Joseph and Lemuel, the former of 
whom had settled with the legatees, but the latter had refused to 
account for the assets which came to his hands, and a petition 
was pending against him, filed by Joseph, Rebecca, and James, 
the other child of George Moore. Rebecca Flecher had been 
dead two years; she left children, but no one had applied for 
letters of administration upon her estate. 

His Honor, Judge Norwood, affirmed the judgment of the 
county court, and awarded a writ of procedendo, whereupon 
Lemuel Moore appealed to this Court. 


Wilson for the appellant. 
No counsel for the appellee. 


Hatt, J. Both the County and Superior Courts have ap- 
pointed Joseph Moore the administrator of Rebecca Flecher, 
deceased; and in the absence of all evidence in the case, this 
Court would see no reason why he ought to be removed and 
another appointed. But from the evidence which accompanies 
this case abundant reason is shown why he ought not to be 
removed. 

The rights of the next of'kin of Rebecca Flecher are more 
likely to be legally adjusted where they are identified with 
similar rights claimed by, Joseph Moore, both of which are to 
be examined and decided on in the petition now pending be- 
tween him and Lemuel Moore. 
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The circumstance that Lemuel had been previously appointed 
at the same term is not of itself a sufficient objection to the 
appointment of Joseph. It admits of two answers: first, it 
does not appear that Joseph had previous notice of the intended 
application; second, all the days of the term are considered as 
one, and everything is in the power of the court during its con- 
tinuance. 

Per Curtram. Judgment affirmed. 








(354) 
JOEL ESTES v. PETER HAIRSTON. 


From Stokes. 


1. A certiorari being intended as a substitute for an appeal, can only 
be allowed on the same terms as are prescribed in relation to 


. appeals. 
2. It seems an assignable contract can only be assigned by writings 
on some part of the same paper which contains the contract. 


Gaston and Badger moved for a certiorari to bring up the 
record of a case lately pending in Stokes Superior Court be- 
tween Hairston as plaintiff and Estes as defendant. The peti- 
tion of Estes stated that Hairston brought suit by attachment 
against the petitioner, who was on his way, with a considerable 
number of slaves, from Virginia to Tennessee; and while pass- 
ing through the county of Stokes his’ negroes were attached, 
and before he could procure bail and replevy them the expenses 
of their maintenance while in the custody of the sheriff 
amounted to $1,400. At Autumn Term, 1826, of the court 
below the cause was tried, and a verdict found against the peti- 
tioner for nearly $10,000; and a motion being made for a new 
trial and overruled, the petitioner prayed an appeal; but the 
sum being large, and he in a strange country, was unable to 
procure security. The petitioner then set forth the efforts he 
had made, by sale or mortgage of his estate, to’ procure the 
security, and his inability to accomplish it; that he was advised 
injustice had been done him by the verdict, and that the judge 
erred in his decisions at the trial, and hence his exertions to 
find security had been continued without intermission. In the 
meantime, Hairston having proceeded against petitioner’s bail, 
and being about to obtain judgment against them, petitioner 
had recently surrendered himself in their discharge, and was 
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now in execution for the judgment. The prayer of the peti- 
tioner was for a certiorari to issue without security. 

To the petition was appended a copy of the case, made (355) 
up by the presiding judge below, from which it appeared 
that the plaintiff declared, as assignee of Robert Hairston, upon 
a written agreement, in these words: “Memorandum of an 
agreement made between Robert Hairston and Joel Estes and 
W. and E. W. Estes, all of the county of Pittsylvania, Virginia. 
The said Hairston agrees to sell the said Estes his crop of 
tobacco at the following plantations (naming them), estimated 
at between 60,000 and 80,000 weight, for which said Estes agrees 
to give the said Hairston $10 per hundredweight, payable at 
or before 1 December next. The tobacco to be delivered by 25 
April next.” This agreement was executed in Virginia, in 
March, 1818, when the parties resided in that State. The 
assignment under which the plaintiff claimed to sue on the con- 
tract was not indorsed thereon or attached thereto, but was 
written on a separate paper, and executed in Stokes County, 
North Carolina, 4 December, 1822. By this instrument, Robert 
Hairston assigned to Peter all his interest “in and to a certain 
instrument of writing relative to a tobacco contract, signed, 
ete.” (describing it), and also “appointing him the attorney in 
fact of Robert, to sue in his (Peter’s) name, and recover to his 
own use, ete.” 

It was insisted by the defendant’s counsel that the contract 
declared upon was not assignable in North Carolina, whatever 
might be the law of Virginia, and that no assignment made 
here could enable the plaintiff to sue in his own name, and also 
that if the contract were assignable, yet the interest therein 
could not be transferred by a writing on a separate paper en- 
tirely detached from the contract intended to be assigned. 

But the presiding judge (Daniel) was of opinion against the 
defendant on both points, and the plaintiff had a verdict. 

On hearing the petition of Estes, with the accompany- (356) 
ing affidavits, and the case made by the judge below, the 
Court were clearly of opinion that the judge had erred, and 
said, even if the contract were assignable, the position could not 
be maintained that such assignment could be made on a de- 
tached paper. It must appear on the same paper on which 
the contract to be assigned is written, though it is not material 
on what part of the paper, whether on the face or the back. 


Henpverson, J. The only difficulty seemed to be how to get 
the case before the Court; that it was a clear case for a certio- 
rari; but the Court doubted its power to dispense with security, 
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though if the Court possessed the power it would feel no hesi- 
tation to exercise it, as the petitioner’s case seemed to be one of 
hardship and oppression. A few days after, 







Taytor, C. J., informed the counsel that he and his brothers 
had considered the case, and were of opinion that security must 
be required; that the certiorari is merely a substitute for an 
appeal, where the party has been deprived of the benefit of the 
latter by accident, ete., and is intended to place the party in the 
same situation as if he had obtained his appeal. But as the 
law is imperative that no appeal shall be granted without secu- 
rity, the certiorari which is substituted for the appeal must 
be subject to the like condition. He added that the Court had 
reluctantly come to this conclusion, being very desirous to aid 
the petitioner, whose situation seemed to render it very difficult 
to procure surety, and whose case demanded relief. 

It was thereupon ordered that a certiorari issue, and a special 
writ to the sheriff, commanding him, on security being given 
for the certiorari, and that fact certified to him by the clerk 
of the court below, that he should admit the petitioner to bail 
and discharge him out of custody. é 


Approved: Collins v. Nall, 14 N. C., 224; Chastian v. Chas- 
tian, 87 N. C., 283. 

Overruled: Baker v. Halstead, 44 N. C., 41; see v. 
Snow, 48 N. C., 99. 
Distinguished: S. v. Warren, 100 N. C., 489. 































(357) 
STATE v. WILLIAM G. YOUNGER and RICHARD I. COOK. 








From Rutherford. 





1. A combination by two or more to do any unlawful act, or one 
prejudicial to another, is indictable at common law as a con- E; 
spiracy. 7 

f 

2. A combination by two to aut a third person, by making him é 

drunk and playing falsely at cards with him, is indictable at 

common law. 











Tue defendant was tried before Norwood, J., upon the fol- 
lowing indictment : 
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“The jurors for the State upon their oath present, that Wil- 
liam G. Younger and Richard I. Cook, on, ete., at, ete., did com- 
bine, conspire, confederate, and agree, to and with each other, 
to cheat and defraud one P. D. out of his goods and chattels, 
and in pursuance of the aforesaid agreement, so as aforesaid 
between them had and made, the said W. G. Y. and R. I. C. 
did, at, ete., cause and procure the said P. D. to be intoxicated, 
and did then and there propose to him, the said P. D., to play 
at a game of cards for money. By means whereof the said 
W. G. Y. and R. I. C., by falsely, fraudulently, and deceitfully 
playing at the game of cards with him the said P. D. for money, 
they the said W. G. Y. and R. I. C. did then and there cheat 
and defraud him, the said P. D., out of the sum, ete. And so 
the jurors aforesaid, upon their oath aforesaid, do say that the 
aforesaid W. G. Y. and R. I. C., by means of the aforesaid 
combination, conspiracy, confederation, and agreement, so as 
aforesaid, between them in manner and form as aforesaid had 
and made, him the said P. D. of the aforesaid sum, etc., of the 
goods and chattels of him the said P. D. then and there, in man- 
ner and form aforesaid, by falsely, corruptly, and deceitfully 
playing and gambling at the game of cards aforesaid, falsely 
and deceitfully did cheat and defraud, to, etc., and against the 
peace and dignity of the State.” 

After a verdict for the State the defendant moved in arrest 
of judgment upon the ground that the facts set forth in the 
indictment did not constitute any offense at common law. His 
Honor overruled the motion and gave judgment for the 
State, upon which the defendants appealed. (358) 


Attorney-General for the State. 
No counsel for the defendants. 


Tayrtor, ©. J. It is to be decided in this case whether the 
facts set forth in the indictment, and which are affirmed by 
the finding of the jury, constitute an indictable offense at com- 
mon law. The charge in substance is that the defendants con- 
spired together to defraud and cheat the prosecutor out of his 
goods ; and to accomplish that end they procured him to be intox- 
icated, and engaged him to play at cards, when they fraudu- 
lently cheated him out of $300. Conspiracy was anciently con- 
fined to imposing by combination a false crime upon any per- 
son, or conspiring to convict an innocent person by perjury 
and a perversion of the law. But it is certain that modern cases 
have extended the doctrine far beyond the old rule of law, and it 
has long been established that every conspiracy to injure indi- 
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viduals, or to do acts which are unlawful, or prejudicial to the 
community, is a conspiracy, and indictable, as where divers 
persons confederate together by indirect means to impoverish 
another; or falsely and maliciously to charge a man with being 
the reputed father of a bastard child; or to maintain one 
another in any matter, whether it is true or false. S. v. Poll, 
8 N. C., 442, sec. 2. Playing at cards for money is in 
itself unlawful, and where two persons conspire together to 
make an unlawful act the means of doing an injury to or 
impoverishing another, it is stronger than many of the cases 
which have been held indictable. Even a bare conspiracy to 
do a lawful act, to an unlawful end, has been held indictable, 
though no act was done in consequence thereof. 8 Mod., 321. 
The conspiracy to do the act constitutes the offense, though if 
an individual only were concerned the offense must have been 
complete before the indictment would lie. The line of distine- 

tion is accurately marked in Wheatly’s case, 2 Burr., 
(359) 1125, between cheats perpetrated by an individual, and 

which can only be effected by false tokens, and a con- 
spiracy between two or more to commit the like offense. The 
indictment was at common law, and against a brewer, for that 
he, “intending to deceive and defraud A. W. of his money, 
falsely, fraudulently, and deceitfully sold and delivered to him 
16 gallons of amber for and as 18 gallons of the same liquor, 
and received 15 shillings as for the 18 gallons, knowing there 
were only 16 gallons.” The Court were clearly of opinion that 
the offense was not indictable, but only a civil injury, for which 
an action lay to recover damages. Lord Mansfield said it 
amounted only to an unfair dealing, and an imposition on this 
particular man, by which he could not have suffered but from 
his own carelessness in not measuring it; whereas fraud, to be 
the object of criminal prosecution, must be of that kind which 
in its nature is calculated to defraud numbers, as false weights 
or measures, false tokens, or where there is a conspiracy. There 
are various instances of convictions in the books for cheats, in 
their nature private, and without false tokens, but they were 
indicted as conspiracies; nor could the indictments have been 
sustained without this circumstance. Regina v. McKarty, 2 
Ld. Ray., 1179; 2 East P. C., 823. There is a very strong case 
in 1 Mass., 478, where the defendants were indicted and con- 
victed of a conspiracy to cheat the prosecutor out of his goods 
by obtaining credit for them on the false assertion that they 
were about to set up a retail store. No motion was there made 
in arrest of judgment. Upon the whole, I think this indictment 


234 





KC.) DECEMBER TERM, 1827. 





STATE Vv. JOHNSON. 





stistainable on common-law principles, and that it describes a 
éomplicated offense much more aggravated than many of the 
eases in the books on which convictions have taken place; for 
here is a cheating by means of conspiracy—making the prose- 
cutor drunk, and playing at cards. 

Per Curtam. Judgment affirmed. 








STATE v. ARCHIBALD JOHNSON. 
From New Hanover. 


The act of 1825 was passed to prevent the transportation of slaves by 
persons having those facilities to do it which a connection with 
a ship gives. The act of concealing a slave on shipboard, with 
the intent to carry him from the State, by a person having no 
connection with the ship, is not within the mischief. An indict- 
ment on the statute, which did not charge the prisoner to be in 
any way connected with the ship in which the slave was con- 
cealed, was held to be fatally defective. 


THE prisoner was tried upon an indictment consisting of four 
counts, upon the first and third of which only he was convicted. 

The first count was as follows: 

“The jurors for the State, upon their oath present, that. Arch- 
ibald Johnson, late of New Hanover, on the twenty-first day of 
February, in the year of our Lord one thousand eight hundred 
and twenty-seven, he the said Archibald Johnson then being 
within this State, on board a certain vessel called the Sally Ann, 
with force and arms, in the county of New Hanover, feloniously 
did conceal, on board the said vessel, a certain mulatto slave 
named Frederic; the said mulatto slave then being the property 
of a citizen of this State, to wit, the property of one Edward B. 
Dudley, without the consent in writing of the said Edward B. 
Dudley, the owner of the slave, previously obtained, with the 
intent, and for the purpose of carrying and conveying the said 
mulatto slave out of this State, contrary to the form of the 
statute in such case made and provided, and against the peace 
and dignity of the State.” 

The third count was exactly like the first, with the exception 
that it charged that the prisoner “did convey on board,” instead 
of “did conceal on board.” 
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After verdict, his Honor, Judge Ruffin, upon a motion. j 
arrest of judgment, delivered the following opinion, which, " 
extracted from the case sent to this Court: 

“But the court, considering the indictment, doth deem, it 
insufficient to authorize sentence of death upon the prisoner, 

because it charges only that the prisoner being in this 
(361) State, on board a certain vessel called the Sally Ann, 

but without charging that he was the master or the cook, 
or a mariner of some other description, then on board as such. 
From the whole act taken together it is thought to extend only 
to seafaring persons, and those belonging or attached to the par- 
ticular vessel to which the slave is conveyed or in which he is 
concealed, and not to embrace even seamen forming the crew 
of another vessel, much less mere landsmen, though they may 
convey and conceal a slave in a vessel, and, in so doing, may get 
upon or into the vessel, so as to be literally on board of her. 
Casual, or wrongful, or temporary personal presence on board 
does not either create the temptation or present the facility for 
executing the crime of which the statute enacts the punishment. 
Only a permanent occupation of the vessel as a matter of right 
or duty, either as commanding or serving the ship, or con- 
trolling the cargo, or taking passage for a voyage, accompanied 
with actual personal presence in conveying, receiving, or con- 
cealing the slave, is such a being on board as is within the mean- 
ing of the act. This indictment, although it follows the words 
of the statute, by alleging that the prisoner being on board, etc., 
contains no averment of the capacity in which he was thus on 
board; so that he might have been a landsman, or belong to 
another ship, and gone on board the Sally Ann only to convey 
the slave, remaining only to conceal him, and then left the 
vessel. Such a case is covered by this indictment. So that 
the innocence of the prisoner, so far as respects the felony 
created by this statute, is consistent, and may well stand with 
the averments of the indictment, inasmuch as, for aught appear- 
ing to the contrary, he may be a mere stranger to the Sally Ann. 
As his connection with the vessel must be proved by extrinsic 
evidence to bring his case before the jury, within the meaning 

of the statute, it is equally necessary that this indict- 
(362) ment should aver the fact to which such evidence is 

applicable, and for want of such averment the guilt of 
the prisoner is not affirmed by the verdict. For this reason the 
court doth arrest the judgment.” 

From this judgment the solicitor appealed. 
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Attorney-General on the part of the State. 
No counsel for the prisoner. 


Taytor, C.J. The act of 1825, on which this indictment is 
framed, is amendatory of the act of 1792, on the same subject, 
the principal defect of which seems to have been that it made 
it criminal only in the master or commander of any ship or 
vessel trading within this State to carry out of this State or to 
conceal on board for that purpose any slave the property of a 
citizen of this State. 

Now, the offense might often be perpetrated by persons be- 
longing to the vessel, without the knowledge or privity of the 
master, whose vessel might thus be made subservient to the 
felonious carrying away the property, without any criminality 
in him. The same danger did not exist with regard to persons 
not belonging to the vessel; for it was not probable that they 
could carry away, or‘conceal, in the vessel of another, this kind 
of property. The mischief to be guarded against was that of 
some person belonging to the vessel, besides the captain, com- 
mitting the act. The law accordingly is extended to the mari- 
ners, or any other person or persons trading or) being within 
this State. There are frequently on board vessels from the 
northern and eastern States persons who bring articles for sale, 
and dispose of them on board, who are not, strictly speaking, 
mariners, though they may occasionally assist in working the 
vessel. They are nevertheless attached to the vessel, and have 
as much facility as the master or mariners to commit 
the offense. That the Legislature meant only to include (363) 
persons attached to the vessel is apparent, I think, from 
the consideration of the objects of the act, following in the same 
clause, where they drop the words “trading or being within the 
State,” and say “person or persons on board any such ship or 
vessel”; so that, connecting the words together, they would 
read, “if any master of any ship or vessel, mariner, or any 
other person, trading or being within the State, on board of any 
such ship’ or vessel.” From which I think it follows that the 
indictment ought to have described the prisoner as one of the 
sary attached to the vessel, against whom the penalty of the 

w is denounced, and that the reasoning of the judge who tried 
the cause leads to the conclusion that the judgment ought to be 
arrested. 

Per Curtam. Judgment affirmed. 


Cited: 8. v. Stanton, 23 N. C., 430; S. v. Pickens, 79 N. C., 
654. 
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STATE vy. JOSEPH WEIR. 
From Cabarrus. 


1. Ah accomplice is a competent witness for the prosecution on the 
trial of his associate. 


2. When a bill of sale is introduced as a forgery for the purpose of 
supporting the credit of a witness, the subscribing witness need 
not be produced on the trial. 


38. Where on the removal of a cause the transcript does not state 
either the appointment of a foreman to the grand jury or a 
motion for the removal, they may be inferred from the other 
entries on the record. 


Aw indictment against the prisoner for grand larceny was 
found in the Superior Court of Lincoln County, which, on the 
affidavit of the prisoner, was removed for trial to Iredell 
County. Upon the cause being called in the Superior Court of 
Iredell, it was removed again, on the affidavit of the prisoner, 

to Cabarrus County, where it was tried on the last cir- 
(364) cuit before his Honor, Judge Norwood. 


The transcript from Lincoln did not state that a fore- 
man to the grand jury had been appointed. The entry, after 
stating the term, and the judge who held the court, set forth 
that “the following grand jury was impaneled, sworn, and 
charged, to wit, A. B., foreman, etc., who returned a bill of 
indictment, ete.” The indictment was also indorsed, “A true 
bill. A. B., foreman.” Neither did the transcript from Lincoln 
set out any motion made by the prisoner for the removal of the 
cause to Iredell; but his affidavit of those facts upon which 
such orders are usually made was copied into and formed a part 
of the record. 

On the trial the solicitor introduced a witness in behalf of 
the State, one Jones, who was objected to by the prisoner on 
the ground that he was an accomplice. His Honor, however, 
overruled the objection, and the witness was examined before 
the jury. He swore that while one Kennedy and himself were 
at the house of the prisoner, making preparations to carry off 
several stolen negroes, the’prisoner gave them the form of a bill 
of sale for a slave, and directed them to draw by that form 
four others; that Kennedy accordingly drew four bills of sale 
to him, the witness, each for a slave, signed them as an attesting 
witness, and put two other names to them, as witnesses also; 
that these bills of sale were given to the prisoner, without any 
name being to them as a vendor; that the prisoner took them, 
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and in about three hours returned them with the name of John 
Moore signed as the vendor. After the examination of Jones, 
the solicitor offered, for the purpose of supporting his testimony, 
to read to the jury the four bills of sale. The counsel for the 
prisoner objected to the introduction of these papers unless 
they were proved by the subscribing witnesses. ‘This objection 
was also overruled by his Honor, and the papers were read to 
the jury. 

After a verdict for the State, the counsel for the prisoner 
obtained a rule for a new trial on account of the introduction 
of incompetent testimony; which being discharged, they 
moved in arrest of judgment for the following reasons: (365) 
_ 1. Because the record did not show that a foreman to 
the grand jury had been appointed by the Superior Court of 
Lincoln. . 

2. Because it did not appear upon the record that the cause 
was removed from Lincoln on the motion of the prisoner. 

The presiding judge overruled the motion, and awarded judg- 
ment of death; from.which the prisoner appealed. 


Attorney-General for the State. 
No counsel for the prisoner. 


Tayxor, C. J. On the first question arising on the motion 
for a new trial as to the competency of Jones, the decision 
of the Superior Court was in conformity to the principles of 
the common law and the long-established course of practice in 
this State. In deciding upon the competency of a witness, the 
court can exclude him only after conviction of an infamous 
offense or for direct interest in the event of the cause. The 
confession of guilty, simply, without a conviction, is not suffi- 
cient to render a man legally infamous; for a copy of the judg- 
ment, as well as the conviction, must be produced; and there- 
fore the testimony of an avowed accomplice may, in all cases, 
be taken, even though an indictment has been found against 
him for the offense respecting which his evidence is admitted. 
Hawkins, B. 2, ch. 46, sec. 94. Allowing the partakers in the 
crime to convict their companions in guilt was introduced in 
the room of the old custom by which they were allowed to 
become approvers, in that the court exercised a discretionary 
power whether to admit them or not; but they are bound 
to admit accomplices, even though they have received a (366) 
promise of pardon, or are entitled by some statute to 
claim a reward on the prisoner’s conviction. Wills, 425; Haw- 
kins, B. 2, ch. 46; 4 Black. Com., 330. The accomplice may 
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entertain a hope of pardon, if he make a free disclosure, and 
therefore he must haye some interest in the conviction of the 
offender. This may affect his credit with the jury, but does 
not take away his competency. It is now settled that his evi- 
dence may be left to the jury, who, if they believe him, may con- 
vict the prisoner. 

With respect to requiring proof of the pretended bills of sale 
by a subscribing witness, that was impossible to be effected, for 
Kennedy put his own name as one witness, and signed the name 
of two other persons, before there was any signature by a 
feigned vendor. They were introduced as forgeries incapable 
of being proved as genuine instruments, and offered only to 
show the probability of Jones’s evidence. 

The first reason in arrest of judgment is that the record does 
not shaw that the Superior Court of Lincoln appointed a fore- 
man to the grand jury. To this objection the record furnishes an 
answer that there was a foreman to the grand jury, as appears 
both from the list of their names and his indorsement upon the 
bill of indictment, and he could be appointed only by the court; 
and as it is further stated that the grand jury. was impaneled, 
sworn, and charged, we cannot be ignorant that the court had 


previously appointed a foreman. So with respect to the objec- 
tion that the prisoner made no motion to remove the case from 
Lincoln: the prisoner made a strong affidavit for the removal, 
and it was ordered by the court. On all the grounds, I think 
the conviction is right. 

Per Curtam. Judgment affirmed. 


Cited: 8. v. Register, 1383 N. C., 754. 





